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| Where the owner of an automobile was charged for 
certain major repairs which were not done, and was given 
a false itemized repair bill by the employee-defendant, 
who had detailed knowledge of the falsity, and the em- 
ployer-defendant consistently represented to the owner 
that the work was done, and that he knew what was done, 
when in fact he had no regard for the truthfulness of his 
statements, and did not determine from his peculiarly 
available means (i.e. employees) its falsity, in the opinion 
of appellant, the following question is presented: 


Did the trial court, with the aforesaid testimony before 
it, properly instruct the jury that proof of knowledge of 
falsity in support of a false pretense charge is imputed 
if: (1) the statement is recklessly made, (2) the state- 
ment is made without regard to its truthfulness and (3) 
the statement is made without examining to determine 


the truth or falsity thereof? 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal (allowed by this Court through 
order dated November 13, 1959) from a final judgm 
of the Municipal Court of Appeals for the District 
Columbia which reversed the conviction of appellees 
the Municipal Court for the District of Columbia for 
false pretenses. This Court has jurisdiction of this appeal 
under Title 11, D.C.C., Section 773. 


STATEMENT OF THE CASE 


an 
nt 
of 


le 
in 


The appellees were charged on informations filed 


in 


Municipal Court with false pretenses under Title 22, Sec- 
tion 1301 of the District of Columbia Code. Both appel- 
lees were tried together by a jury, and convicted. The 


(1) 
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trial lasted three days. Hughlett was sentenced to 120 
days and $200 or another 60 days. Avant was sentenced 
to 60 days and $200 or another 60 days. The Municipal 
Court of Appeals reversed the judgment of the trial court 
on September 18, 1959. 

Appellees were charged with obtaining money from 
Walter D. Fletcher by falsely pretending to him that 
certain repairs had been made and certain parts installed 
in his automobile. Fletcher testified that on September 
24, 1958, he took his 1952 Studebaker to appellees to have 
certain specific repairs made, and that at the time both 
appellees were present (Tr. 37) and that he had a con- 
versation with Avant about the repairs to be done and 
received an estimate of $300 (Tr. 39). 

On September 24, 1958 Fletcher received a phone call 
from Avant (Tr. 40), who told him that the engine had 
been removed from the car and that it had been torn 
down and found to have three cracked pistons. Avant 
recommended their replacement (Tr. 43), to which Fletch- 
er agreed (Tr. 44). 

On the 29th of September, the following Monday, 
Fletcher returned to the appellees’ garage to obtain his 
car. Both appellees were there (Tr. 44). On his arrival, 
Fletcher noticed his car was not ready, and was then 
advised by Avant that he “would have to sign financing 
papers on the work that had been done because the boss 
said that he could not do any work on my car until I 
signed something showing that I would pay for what 
had been done, that a lot of money had gone into my 
ear. And he also said that mechanically that my car 
was completed and everything was done except for paint- 
ing and putting the seat covers on.’? (Tr. 45 & 46). 
Fletcher went on to testify that ‘“‘Mr. Fleet [Hughlett] 
was standing there and I struck up a conversation with 
him and he stated to me that he knew what had been put 
into my car, that he knew he had a lot of money tied 
into my car, and he said he would not let any more work 
be done on my car until such time as I had signed some- 
thing showing that I would pay for—be responsible to 
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pay for what had been done before he would continue it” 
(Tr. 46). Fletcher refused to sign any financing papers 
and left the garage without his car. 


He then returned to the appellees’ garage on October 2. 
When he arrived, Highlett was out in the garage part 
of the premises (Tr. 47). Fletcher went to the office part 
of the garage, again refused to sign any financing papers, 
and demanded a bill for the work done. Avant prepared 
an itemized statement of the repairs and parts and their 
cost. (Government’s Exhibit No. 2a) (Tr. 51). While 
preparing this statement Avant had nothing before him 
but the sheet on which he was writing (Tr. 52) and\a 
parts and labor cost book (Tr. 296, 297). Fletcher asked 
Avant how he knew what went into his car and Avant said 
“I know, I work here. I guess I’m supposed to know.” 
(Tr. 52). | 

After Avant tendered the itemized bill and Fletcher 
corrected Avant’s addition of figures (Tr. 53 & 54), 
Fletcher walked out to his car and immediately after 
looking under the car noticed that the front shock ab- 
sorbers were caked with mud (Tr. 59). When Fletcher 
called this to Avant’s attention, Avant replied, “‘. . . that 
he had some used ones there and that they were better 
than [the] old ones, and he put them on.’’ The bill was 
then adjusted by reducing the charge for four new shock 
absorbers to two ($27.40 to $13.70) (Tr. 56). 

Fletcher then examined the rear shock absorber and 
noticed that a rubber bushing on one shock absorber was 
worn (Tr. 57). When Avant was told of this he replied: 
+ . that sometimes when the mechanic changes the 
shocks he puts in an older bushing because it is easie 
to put in” (Tr. 58). 

Fletcher then challenged a charge of $8.80 for packin 
universal joints with grease. When told by Fletcher tha 
they were open type joints and could not be packed, bu 
were greased by a grease gun, Avant insisted they could 
be packed (Tr. 79). | 

Fletcher paid Avant $360.00 and received a signed re- 
ceipt from Avant (Government Exhibit No. 1) for $381.56. 
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Fletcher refused to pay the other $21.56. Avant then told 
Fletcher that they would go see Hughlett about the bal- 
ance (Tr. 48). This they did, and as Fletcher testified, 
“he [Hughlett] stated to me that—again that he knew 
what had been—had gone into my car and a lot of 
money had been put into my car, plus a lot of hard work 
and he said he could not see to a settlement of the other 
$21.56.” Fletcher thereupon paid the balance of $21.56 
to Avant and left with his car. He went directly: to his 
father’s home, and there they both observed that the 
valve cover shield had dirt and grease caked on it (Tr. 
60 & 105). 

Fletcher returned to the garage the next day, and 
pointed out the condition of the valve cover to both Hugh- 
lett and Avant. Fletcher asked Hughlett if the valves 
had been put in, as the bill showed. Hughlett replied 
that they had been put in (Tr. 81). Hughlett further 
retorted that Fletcher ‘‘was nobody to assume what had 
been done and what had not been done and that it had 
been done .. .” (Tr. 83). Avant also was asked about 
the valves and he replied that they had been put in and 
that he definitely knew what had been done to the car 
(Tr. 84). 

Nathaniel Davis, the mechanic assigned by appellees to 
work on Fletcher’s car, testified that Avant and Hughlett 
were his superiors at the garage and that Avant was 
there in the shop and kept check on the employees so he 
would know what work was done by them (Tr. 112). At 
different times he was paid both by Avant and Hughlett 
and that Hughlett would make out and sign the check 
(Tr. 136). 

Davis testified that he did not put any new pistons in 
the motor, and that he did not replace any of the brake 
parts (Tr. 131) and did not install a thermostat (Tr. 
126). Fletcher was charged for these items (Govern- 
ment’s Exhibit 2a). 

Davis removed and examined the rear shock absorbers, 
found them to be in good condition and reported this fact 
to Avant (Tr. 127). Avant told Davis to “clean ’em up 
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and put ’em back on,” which Davis did (Tr. 128). Davi 
testified that he did not remove the front shock absorb 
ers, but that he checked the front end assembly and foun 
it to be in good condition (Tr. 128). He also reporte' 
this to Avant who told him to “clean it up a little bit? 
which he did (Tr. 130). Fletcher was charged for vari- 
ous front end parts and labor (Government’s Exhibit 2a). 

Davis did not work on the signal lights (Tr. 133). 
Fletcher was charged for that work (Government’s Ex- 
hibit 2a). Davis worked on the carburetor, but did not 
install any new parts in it (Tr. 133). Fletcher was 
charged for new carburetor parts (Government’s Exhibit 
2a). 

Davis checked for the thermostat, found none in the 
ear’s cooling system, and was unable to install one be- 
cause the garage did not have that particular kind (Tr. 
173). Fletcher was charged for a new thermostat (Gov- 
ernment’s Exhibit 2a). 

Davis also testified that he removed the head from the 
motor and placed it against the side of the building. The 
next day he put it in the back of the car so it wouldn’t 
get misplaced, and he found it there when he replaced it 
on the motor. The head had not been sent out of th 
shop (Tr. 304). Fletcher was charged under the “sublet” 
portion of his bill for planing of the head (Government’s 
Exhibit 2a). | 

Davis never reported to Avant the specific parts placed 
in Fletcher automobile (Tr. 305, 308). He did not submit 
his hard copy or work order copy (Government’s Exhibit 
3) until about one week after Fletcher had taken his car 
from the garage (Tr. 151). 

Otis Avant admitted working as foreman for Hughlett 
(Tr. 230, 234, 235). He also admitted writing the bill 
rendered to Fletcher (Government’s Exhibit 2a) (Tr, 
226) and the receipt for $381.56, (Government’s Exhibit 
1) (Tr. 247). He also admitted that he represented to 
Fletcher that all the parts listed on the bill were put in 
the car (Tr. 258 & 259) and that Hughlett could possibly) 
have been present at that time (Tr. 259). Avant also 
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testified that when he wrote the itemized bill he had noth- 
ing on the desk before him but the blank bill and a parts 
and labor cost book (Tr. 240-244). 


The court charged the jury (Tr. 390), inter alia: 


“. .. there must be a guilty knowledge. That is to 
say, the person must know, who makes the false rep- 
resentation, that it is false, but that doesn’t mean 
that he has to know it affirmatively in the sense that 
subjectively he is conscious of the true situation and 
knows that what he is about to state is false—and 
there is the one exception to an affirmative knowledge 
of falsity. If, without knowledge or whether the 
statement is true or false, the person nevertheless 
makes it recklessly and not caring whether it is true 
or false and not examining to find out whether it is 
true or false—in other words, a statement that is so 
recklessly made without regard to whether it is true 
or false may very well impute knowledge of falsity 
even though this affirmative, subjective knowledge is 
not present...” 


The Municipal Court of Appeals reversed (with in- 
structions to grant a new trial) on the sole ground that 
this charge was error. In so doing the opinion defines 
the element of knowledge in the offense of false pretenses 
contrary to the weight of authority in state and other 
federal jurisdictions. This issue has not heretofore been 
decided in the District of Columbia. 


STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 1501, pro- 
vides: 


“False Pretenses—Whoever, by any false pretense, 
with intent to defraud, obtains from any person any- 
thing of value ... shall, if the value of the property 
or the sum or value of the money or property so 
obtained . . . is $100 or upward, be imprisoned not 
less than one year nor more than three years or, if 
less than that sum, shall be fined not more than $200 
or imprisoned for not more than one year or both.” 
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STATEMENT OF POINTS : 


It was error for the Municipal Court of Appeals | 
Teverse appellees’ conviction for false pretenses when 
the record shows both appellees had actual knowledge of 
the falsity of the representations made. | 

It was error for the Municipal Court of Appeals jto 
hold that a conviction for false pretenses cannot be sus- 
tained on the basis of a false statement made recklessly 
and without regard to whether it is true or false. 
| 


SUMMARY OF ARGUMENT 


The instruction given by the court relative to repre- 
sentations made recklessly and without regard to the 
truth was a proper statement of law. The soundness of 
this rule is recognized by an overwhelming majority of 
jurisdictions concerned with the problem. These ju is- 
dictions hold, as did the instruction of the trial court, 
that when a misrepresentation is made recklessly and 
without caring whether it is true or false and withont 
regard to available means to determine its truthfulness, 
the element of “knowledge” in false pretenses is satisfied. 


| 
ARGUMENT | 


| 

The Municipal Court of Appeals is correct in observing 
that “knowledge’’ is an element of the offense of false 
pretense, because it is the means by which intent to de- 
fraud is shown. Nelson y. United States, 97 U.S. App. 
D.C. 6, 227 F.2d 21 (1955), cert. denied 357 U.S. 910 
(1956). It must be noted, however, that actual knowledge 
of falsity was implicit in the representation made in the 
Nelson case. Nelson represented that he was the owner 
of an unencumbered automobile, when in fact there was 
a large chattel mortgage on it. The same thing may be 
said of Robinson v. United States, 42 App. D.C. 186 
(1914), where the appellant claimed ownership of a 
patent. | 

From these cases it is seen that when a person mis- 
represents a simple, uncomplicated fact about which hi 
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is intimately connected, proof of making the false repre- 
sentation is also proof of actual knowledge. (e.g. Where 
& person represents himself to be someone else). But 
such type of facts are not the only ones eapable of mis- 
representation. That is why the Municipal Court of 
Appeals said: 


“That case (Nelson v. United States, supra) has 
considerable relevance to our problem, but stops just 
short of solving it’’. (Slip opinion p. 3). 

This case, unlike Nelson, is a good example of where 
complicated and detailed facts are capable of being mis- 
represented without detailed knowledge of falsity being 
implicit in proof of making the statements. 

Since this Court, as others which require knowledge in 
false pretenses, was dealing with simple, uncomplicated 
misrepresentations, what was meant by “knowledge’’? 
Was it to mean knowledge in its pandemic sense, or 
subjective, affirmative and detailed knowledge? This 
issue, however, was not before these courts because if 
knowledge was shown at all it was shown through the 
actual making of the statement and by its nature it was 
subjective. Thus it is seen that these courts were not 
concerned with the type of facts presented in this case. 
Therefore, their use of the word ‘“‘kmowledge” must have 
been in the more broad, generic vain. If this is so, then 
cannot it be said that intent to defraud can be shown by 
facts proving corrupt recklessness as well as by subjec- 
tive, affirmative and detailed knowledge? To put it an- 
other way, is not the term “knowledge” broad enough to 
include corrupt recklessness? ? 

An overwhelming majority of the jurisdictions con- 
cerned with the problem support the proposition encom- 
passed in the Court’s charge in the instant case that 


1See Waterman v. State, 114 Ga. 262, 40 S.E. 262 (1901) 
where, in speaking of the appellant’s knowledge of the soundness 
of his horse he was about to sell, the Court stated: “Such knowl- 
edge may, however, be proven by circumstances, including the 
opportunities which the accused has to ascertain the facts .. .’, 
(Emphasis supplied). 
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making a statement recklessly and in disregard of the 
truth is tantamount to knowledge of its falsity.2 This 
view is recognized in 35 C.J.S. 665. | 

The State of California has in several opinions con- 
sistently supported the position taken by the trial court 
in the instant case. People v. Schmitt, 155 Cal.App. 2d 
87, 317 P.2d 673, 689 (1957). In the case of People v. 
Davis, 112 Cal.App. 2d 286, 246 P.2d 160 (1952), it was 
held that: 


“When a purported manufacturer of three wheeled 

autos obtained merely by representing that he had 

- invested a large sum and that engineering plans were 
complete he did so while conscious of the falsity | of 
such statements, or in reckless disregard of their 
falsity and such statements constituted a violation of 
section 484 of the Penal Code of California.”’ (Em- 
phasis supplied). 

In People v. Dainer, 96 Cal.App. 2d 827, 216 P.2d 511 
(1950) it was held that it is enough if the evidence estab- 
lished that the representations were made recklessly and 


without information justifying a belief that they were 
true. (See also People v. Gordon, 171 Cal.App. 606, 163 
P.2d 110 (1945). The California Court also held jin 
People v. Cummings, 123 Cal. 269, 55 P. 898 (1899), that: 


[‘‘These matters, with other evidence in the ca 
made a question for the jury, whether defendant 
tered such representations, knowing them to be false, 
or (which is tantamount to knowledge of falsity) 
recklessly, and without information justifying a belief 
that they were true.’? (Emphasis supplied). ] 


It is true as the Municipal Court of Appeals says, that 
in California this doctrine was born of dictum in Cum- 
mings, supra, but in light of its continued universal 


2 Until the Municipal Court of Appeals adopted its holding in 
this case, South Dakota had stood alone with its restricted view 
to the contrary. State v. Pickus, 63 S.D. 209, 257 N.W. 284 
(1934). However, in State v. Lien, 72 S.D. 94, 30'N.W.2a 1 
(1947) the South Dakota Court recognized that the reason fo 
their unique rule is because their false pretense statute (unlik 
the one in this jurisdiction) contains the words “designedly false”. 
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acceptance in California and elsewhere, it can hardly be 
said that its humble beginning detracts from its worth. 

It is also significant to note in connection with the 
law of California that their false pretense statute con- 
tains the element of “knowingly and designedly”. As 
pointed out (footnote 1, supra), South Dakota’s false pre- 
tense statute contains the words “‘designedly false”. Thus 
it is seen that such wording does not necessarily require 
as rigid a rule as that in South Dakota. 

Other jurisdictions are harmonious with California and 
the trial court. In People v. Burgess, 244 N.Y. 472, 155 
N.E. 745 (1927) a case involving false representations as 
to the value of certain bank stock, the Court stated: 


“He is charged with obtaining money by false rep- 
resentations as to existing facts—representations 
which he actually knew were false or which he would 
have known were false if he had chosen to use sources 
of information which were easily available, and to 
make investigation as any man who desired to speak 
the truth would have made before he ventured posi- 
tive assertion, based upon apparent knowledge, as to 
matters of which he was ignorant.’ (Emphasis sup- 
plied.) 

In Rand v. Commonwealth, 176 Ky. 343, 195 S.W. 802 
(1917), the Kentucky Court held as to knowledge in a 
false pretense case that although the accused should have 
knowledge of the falsity of the pretense, making a state- 
ment recklessly and without information justifying a be- 
lief in its truth is equivalent to the making of a state- 
ment knowing it to be false. 

In State v. Laskey, 122 W.Va. 93, 7 S.E.2d 439 (1940), 
an instruction that the accused knew or had reason to 
believe that the representation was false was approved. 
The case was reversed on other grounds. 

And in State v. Lintner, 141 Kan. 505, 41 P.2d 1036 
(1935), which involved a prosecution for sale by false 
pretenses of stock in a failing bank the Kansas court 
approved the following instruction: 


x3 


- if you believe that Lintner without sufficient 
examination and research into the facts and without 


11 


| 
the use of such information as he may have had at 
his command, represented to Schainost a state of 
affairs, that was not warranted by the facts, then I 
think you would be justified in finding that Lintner 
made a false representation in spite of the fact that 
he may have done so inadvertently, providing always 
that such representations were made by Lintner with 
the intent to deceive...” 


Court went on to say: | 


“This seems favorable to defendant. He could not 
shut his eyes to information in his hand and falsely 
pretend a fact with the intention to defraud .. .”! 

Within the Federal jurisdiction there have been nu- 
merous decisions holding that recklessness or failure to 
determine the truth in representations to the public |in 
special fields is sufficient to warrant conviction for the 
particular offense. In United States v. Vasen, 222 F.2d 
3 (7th Cir. 1955), cert. denied, 350 U.S. 834 (1955) the 
charge was using the mails to defraud by selling fraudu- 
lent securities. In upholding a charge similar to the one 
in this case, the Court held that proof of actual existence 
of such knowledge is not required; scienter may alway 
be inferred from proved circumstances where its assert- 
ed lack is based on ignorance of particular facts which 
a person under the circumstances would be bound ‘to 
know. See also Stone v. United States, 113 F.2d 70 (6th 
Cir. 1940), Slakoff v. United States, 8 F.2d 9 (3rd Cir. 
1925), and Fradkin v. United States, 81 F.2d 56 (2d Cir. 
1935). In the Fradkin case the court, in upholding the 
recklessness theory, dealt with an employer-employee 
relationship similar to the instant case. 

In Van Riper v. United States, 13 F.2d 961 (2d Cir. 
1926), a mail fraud case, Hand, J., stated that: “The 
jury might convict these defendants because it concluded 
that they [defendants] were in a far better position to 
judge than the unsophisticated public to whom they 
sold...” | 

The Supreme Court, in commenting on the offense of 
transporting adulterated or misbranded drugs under the 
Federal Food, Drug and Cosmetic Act, (21 U.S.C. 331) 
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stated in United States v. Dotterweich, 320 U.S. 277, 284 
(1943) : 


“Hardship there doubtless may be under a statute 
which penalizes the transportation though conscious- 
ness of wrongdoing be totally wanting. Balancing 
relative hardship, Congress has preferred to place 
it upon those who have at least the opportunity of 
informing themselves of the existence of conditions 
imposed for the protection of consumers before shar- 
ing in illicit commerce, rather than to throw the 
hazard on the innocent public who are wholly help- 
less.” 


Thus it would appear that the decision in this case, 
aside from being one of initial impact in the District of 
Columbia, is contrary to the weight of authority, both 
state and federal. These authorities do not hold that 
the jury may infer knowledge from recklessness and 
scienter from this inferred knowledge. (Slip opinion p. 3). 
What they do hold is that reckless representations are 
tantamount to knowledge and that scienter may be proved 
from all the circumstances. Certainly one may lack sub- 
jective or detailed knowledge, but make a reckless state- 
ment while possessed of a fraudulent intent? 

The Municipal Court of Appeals recognized this when 
it said: 


“The problem with which we are confronted is 
when a statement is knowingly made, not the criminal 
intent im its utterance”. (Emphasis supplied). (Slip 
opinion p. 3). 


3In connection with the representations made by both appellees, 
it will be noted that they were positive, affirmative assertions of 
fact. Hughlett, himself said that he knew what went into Fletch- 
er’s car (Tr. 46). In State v. Huckins, 212 Ia. 859, 234 N.W. 554 
(19381), reversed on other grounds, the Iowa Court held that 
where an unqualified statement of fact is made for the purpose 
of being acted upon it is evidence of intent of the speaker to be 
understood as speaking from his own knowledge and also of in- 
tent to defraud. The court then went on to say, at p. 234 N.W. 
559: “One’s intention or knowledge is a fact as to which he may 
make a false pretense and thereby (the other essential elements 
being Present) perpetrate the crime of cheating by false pre- 
tenses”. (Emphasis supplied). 
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With the advent of modern technology and business 
methods the possibilities of cheating the uninformed pub- 
lic have greatly increased. The local butcher no longer 
cuts and weighs our meat. This is done by his staff 
who also pre-package the meat and stamp the weight 
thereon. Can the owner of such a market, who is aah 
from all the circumstances to possess a fraudulent state 
of mind, escape criminal liability because his representa- 
tions as to weight were made without regard to truth and 
without actual subjective knowledge of which packages 
were short-weighed and by how much? Cf. Article len- 
titled, “Big Cheat In Meat Exposed’’, November 30, 1959 
issue of Life, p. 34. What of the depraved used-car 
dealer whose misrepresentations as to previous mileage 
or completed repairs are made without regard to truth 
and without knowledge of what if anything he said is 
true. What should the rule be as to the deliberately 
uninformed propriator of a television repair business 
whose charge for repairs contains many items in fact not 
done; items about which he prefers to remain unaware 
and of which his employee does not tell him. | 

Certainly the rule of corrupt recklessness announced 
in the jurisdictions cited above provides a much needed 
protection to the vulnerable and technically unschooled 
public who fall easy victim to sharp practices. Should 
not then the rules of law in the District of Columbia ap- 
ply with equal severity to those who steal through the 
manipulation of ignorance as they do to those who steal 
through the use of force. Cf. Clarke v. United States, 
— US.App.D.C. —,, 263 F.2d 269 (1959), and Gilmore 
v. United States, —— U.S.App.D.C. —-, — F.2d +, 
(1959), No. 15332, decided December 10, 1959. | 

It might be argued that the adoption of the rule pro- 
posed by the appellant would jeopardize legitimate busi- 
ness. Such does not appear to have been the case in 
other jurisdictions where the rule has been of long stand- 
ing. Moreover “(n)o peculiar danger to innocent men 
distinguishes this crime from others”. Dissent of Edger- 
ton J. in Chaplin v. United States, 81 U.S.App.D.C. 80, 
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157 F.2d 697 (1946). In addition it might be argued, as 
appellees have done below, that the proper remedy is 
for the complainant to seek civil judgment against the 
wrongdoers. There is undoubtedly sufficient evidence 
upon which to rest a civil judgment, but as Judge Edger- 
ton has pointed out in his well reasoned and realistic 
dissent in Chaplin v. United States, supra: 


. “Since civil redress is not punative but com- 
pensatory, the decision means that the law of the 
District of Columbia offers no deterrent to this sort 
of fraud. If a swindler has property which can be 
taken in execution on a civil judgment, he may not 
always win by practicing this fraud. But he cannot 
lose. If he perseveres he will win in the long run, 
for he will not always be sued to judgment. And 
one who has no property on which execution can be 
levied is bound to win as often as he can find a 
victim’’. 

While the Chaplin case involved the issue of a promise 
to do a future act in false pretenses, the language in the 
dissent is equally apropos to the issue presented in the 
instant case. As was pointed out at the beginning of 
the dissent in Chaplin: 


. .. “**The social value of a rule has become a 
test of growing power and importance’. (footnote 
omitted). We should not decide the question before 
us ‘in accordance with some outworn and antidated 
rule of the past’ (footnote omitted) which was never 
adopted here’. 

The law has long since begun its trend to abandon the 
rigid rule of caveat emptor, and with good cause. e.g. 
Partridge v. United States, 39 App.D.C. 571 at 583 (1913). 
How can a person in our complex society be intimately 
informed on all technical subjects he contacts? He can- 
not. He must be able to rely upon the honesty of those 
with whom he deals, and when necessary, the law must 
provide adequate restraints to prevent those more tempt- 
ed technicians from taking advantage of their superior 
position by asserting facts about which they have no 
detailed knowledge. These compromisers of truth should 
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not be allowed to escape justifiable sanctions through a 
rigid unrealistic principle which does not suit the legiti- 
mate purposes of a modern society. 

With the use of many modern business practices other 
groups exploit and capitalize upon the ignorance of the 
general public. This case is but an example of that fact. 
Additional areas of exploitation are found in other tech- 
nical fields such as electronics, conditional sales contracts 
and credit arrangements. The rule adopted in this ¢ase 
by the Municipal Court of Appeals is carte blanche to 
those unscrupulous groups to cloak themselves in ignor- 
ance of the particulars involved and then assert |the 
defense that whatever they might have done was without 
first hand detailed knowledge, which only their subordi- 
nates possessed. Thus, it is apparent that those who 
reap the fruits of fraud or deceit can insulate themselves 
from all but an occasional civil judgment. | 


CONCLUSION 


Wherefore, it is submitted that the judgment ofthe 


Municipal Court of Appeals for the District of Columbia 
be reversed. 
OLIVER GASCH, 
United States Attorney. 


CaRL W. BELCHER, 

FRANK Q. NEBEKER, 
Assistant United States 
Attorneys. 
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404. In rae Monicrea Court ror raz Disrricr oF | 
CotumMBIa | 


District or Couumsia ss: October Term, A. D. 1958. 


Oliver Gasch, Esquire, Attorney of the United States in 
and for the District of Columbia, who, for the said United 
States, prosecutes in this behalf, by Frank N ebeker, 
Esquire, one of his assistants, comes here into Court, at 
the District aforesaid, on the 10th day of October, in| the 
year of our Lord one thousand nine hundred and 58, in 
this said Term, and for the said United States, gives, the 
Court here to understand and be informed, on the oath of 
one Walter D. Fletcher, that one Otis Avant late of|the 
District aforesaid, on the 2nd day of October in the year 
of our Lord one thousand nine hundred and 58, with force 
and arms, at the District aforesaid, and within the juris- 
diction of this Court, did unlawfully knowingly, and design- 
edly falsely pretend to Walter D. Fletcher that certain’ re- 
pairs had been made and certain parts installed in |the 
automobile of the said Walter D. Fletcher by color and 
means of which said false pretences, he the said Otis Avant 
did then and there, to wit, on the 2nd day of October, in 
the year of our Lord one thousand nine hundred and 58, 

and at the District aforesaid, unlawfully, know- 
405 ingly and designedly, fraudulently obtain from 

Walter D. Fletcher the sum of one-hundred ninety- 
six dollars and fifteen cents in the national currency and 
money of the said United States, of the moneys and prop- 
erty of Walter D. Fletcher with intent to cheat and defraud 
the said Walter D. Fletcher of the same. 

Whereas in truth and in fact the said certain repairs had 
not been made and the said parts had not been installed as, 
the said Otis Avant, at the time of making by them|as 
aforesaid of the false pretences aforesaid well knew; 
against the form of the statute in such case made and pro- 
vided, and against the peace and Government of the United 
States of America. | 

(1) 


2 


Whereupon, the said Attorney of the United States, who, 
in this behalf, prosecutes for the said United States, in man- 
ner and form as aforesaid, prays the consideration of the 
Court here in the premises, and that due proceedings may 
be had against the said Otis Avant in this behalf, to make 
him answer to the said United States touching and con- 
cerning the premises aforesaid. 


Ourver GascH, 
Attorney of the United States 
in and for the District of Columbia. 
By Franx Nepexer, 
His said Assistant. 


Personally appeared Walter D. Fletcher before me this 
10th day of October, A. D. 1958, and being duly sworn 
according to law doth declare and say that the facts as set 
forth in the foregoing information are true. 

Frank NEsexkeEr, 


Assistant Attorney of the United States 
in and for the District of Columbia. 


411 In roe Municreau Court ror THE District or 
CoLUMBIA 


District or CoLuMBIA ss: October Term, A. D. 1958. 


Oliver Gasch, Esquire, Attorney of the United States in 
and for the District of Columbia, who, for the said United 
States, prosecutes in this behalf, by Frank Nebeker, 
Esquire, one of his assistants, comes here into Court, at 
the District aforesaid, on the 13th day of October, in the 
year of our Lord one thousand nine hundred and 58, in 
this said Term, and for the said United States, gives the 
Court here to understand and be informed, on the oath 
of one Walter D. Fletcher that one Fleet S. Hughlett late 
of the District aforesaid, on the 2nd day of October in the 
year of our Lord one thousand nine hundred and 58, with 
force and arms, at the District aforesaid, and within the 
jurisdiction of this Court, did unlawfully knowingly, and 
designedly falsely pretend to Walter D. Fletcher, that cer- 
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tain repairs had been made and certain parts installed in 
the automobile of the said Walter D. Fletcher, by color and 
means of which said false pretences, he the said Fleet S. 
Hughlett did then and there, to wit, on the 2nd day of 
October, in the year of our Lord one thousand nine hun- 
dred and 58, and at the District aforesaid unlaw- 
412 fully, knowingly, and designedly, fraudulently obtain 
from Walter D. Fletcher, money the sum of Ninety- 
nine dollars and ninety-nine cents in the national currency 
and money of the said United States, of the moneys and 
property of Walter D. Fletcher of the same. | 
Whereas in truth and in fact the said certain repairs had 
not been made and the certain parts had not been installed, 
as he, the said Fleet S. Hughlett, at the time of making by 
him as aforesaid of the false pretences aforesaid well 
knew; against the form of the statute in such case made 
and provided, and against the peace and Government of 
the United States of America. 
Whereupon, the said Attorney of the United States, who, 
in this behalf, prosecutes for the said United States) in 
manner and form as aforesaid, prays the consideration of 
the Court here in the premises, and that due proceedings 
may be had against the said Fleet S. Hughlett in this behalf 
to make him answer to the said United States touching and 
concerning the premises aforesaid. 


Ottver Gascx, | 

Attorney of the United States | 

in and for the District of Columbia. 
By Franx Nesexer, 

His said Assistant. 


Personally appeared Walter D. Fletcher before me thi 
13th day of October, A. D. 1958, and being duly sworn 
cording to law doth declare and say that the facts as 
forth in the foregoing information are true. 


Frank NeEpexer, 
Assistant Attorney of the United States 
in and for the District of Columbia. 
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Court entries on reverse side of information charging 
Otis Auant: 
406 October 13, 1958 Plea not guilty, Jury trial de- 
manded. 

December 11, 1958 Trial resumed—case to jury—Verdict: 
guilty Judgment guilty. January 9, 1959 Sentence: To 
serve 60 days Srraicut and pay a fine of $200; in default 
of the payment of the fine imposed to serve an additional 
period of 60 days. 

Court entries on reverse side of information charging 

Fleet Hughlett : 
413 October 13, 1958 Plea not guilty, jury trial de- 
manded. 

December 11, 1958 Trial resumed—case to jury. Verdict: 
guilty—Judgment guilty. January 9, 1959—sentence: To 
serve 120 days SrraicuT and pay a fine of $200; in default 
of payment of the fine imposed to serve an additional period 
of 60 days. 


407 [Filed: January 17, 1959] 


In tae Municrpau Courr ror THE Disrricr or CoLumBia, 
CriminaL Division 
Crim. No. 6396-58 
Unrrep States 
v. 
Oris Avant 


Norice or APPEAL 


Name and Address of Appellant: 


Ors Avant, 
919 C Street, N. E., 
Washington, D. C. 


Name and Address of Appellant’s Attorneys: 


Kennetu D. Woon, 
Hialeah, Florida. 


Joun T. Bonner, 
412 Fifth Street, N. W., 
Washington 1, D. C. 


Offense : 
Obtaining money under false pretenses, 


| 
| 
Date of Judgment: January 9, 1959. 
Description of judgment: 60 days and $200, or an addi- 
tional 60 days. 
Appellant is on bond pending this appeal. 
The above-named appellant hereby appeals to the) Mu- 
nucipal Court of Appeals for the District of Columbia from 
the judgment above-described. 


John T. Bonner, | 
Of Coumsel for Appellant. 


415 [Filed: January 17, 1959] 


In The Municipal Court for The District of Columbia, 


Criminal Division 
Crim. No. 6449-58 
Unrrep States 
v. 
Freer Hueserr 
Notice or AppraL 
Name and Address of Appellant: 


Fizrer Huexterr, 
Pine Whiff Beach, 
Edgewater, Maryland. 


Name and Address of Appellant’s Attorneys: 


Kewyeta D. Woon, 
Hialeah, Florida. 
Joun T. Bonner, 

412 Fifth Street, N. W., 
Washington 1, D. C. 


Offense: 
Obtaining money under false pretenses. 
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Date of Judgment: January 9, 1959. 

Description of Judgment: 120 days and $200, or an addi- 
tional 60 days. 

Appellant is on bond pending this appeal. 

The above-named appellant hereby appeals to the Mu- 
nicipal Court of Appeals for the District of Columbia from 
the judgment above-described. 

Joun T. Bonner, 
Of Counsel for Appellant. 


421 THe Mounicrean Courr or APPEALS FOR THE District 
or COLUMBIA 


No. 2365 


Oris AVANT, APPELLANT, 
v. 


Unrrep States, APPELLEE. 
No. 2366 


Fizer §. HucHuerr, aPPELLANT, 
Vv. 


Unrrep StTaTEs, APPELLEE. 


Quinn, Associate Judge: Appellants were convicted by 
a jury of obtaining money from the complaining witness, 
one Fletcher, by falsely representing to him that certain re- 
pairs had been made and certain parts replaced in his auto- 
mobile." 


In the finding of guilt, the jury necessarily found the 
representations to be false. That finding was not contrary 
to the evidence. But, for convicton, it was also necessary 


1Code 1951, 22-1301 (Supp. VII). 
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to determine that appellants had knowledge of this falsity, 
and the instructions, which the jury received, relating to 
this specific aspect of the crime are assigned as error. 


In instructing the jury the trial court stated: | 


“** * * there must be a guilty knowledge. That is 
to say, the person must know, who makes the’ false 
representation, that it is false, but that doesn’t mean 
that he has to know it affirmatively * * *, If, without 
knowledge of whether the statement is true or false, 
the person nevertheless makes it recklessly and not 
caring whether it is true or false * * * [that]| may 
very well impute knowledge of falsity even though 
this affirmative, subjective knowledge is not present 


* @ @ 9) 


Our problem, then, is can a man be held criminally respon- 
sible for a statement recklessly made regardless of whether 
he had subjective knowledge of its falsity? In brief, what 
standard does ths word “‘knowledge’’ require? 
The government’s brief, in conceding there are no dases 
in this jurisdiction on the point, places strong reliance upon 
the law of California. However, it is first necessary to 
determine the position of our courts before discussing 
California cases. Although our statute? does not specify 
the word ‘‘knowledge,”’ it is very clearly one of the! ele- 
ments of this offense.* Even the information alleged that 
appellants knowingly committed these acts. Moreover, in 
the case of Nelson v. United States,* the element of 
‘‘knowledge,’’ along wth a false representation intention- 
ally made, and relied upon, causing complainant to| be 
defrauded, is said to constitute this crime. The Nelson 
case also states, inter alia: «* * * The intent to injure or 
| 


? Section 1301 reads as follows: “Whoever, by any false pretehse, 
with intent to defraud, obtains from any person anything of 
value, * * * shall [be guilty of a crime].” 

3 Robinson v. United States, 42 App.D.C. 186 (1914). 

497 U.S.App.D.C. 6, 227 F.2d 21 (1955), cert. denied, 351 U.S. 
910, 76 S.Ct. 700, 100 L.Ed. 1445 (1956). Annot., 53 A.L.R. 
1206 (1957). 
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defraud is presumed when the unlawful act, which results 
in loss or injury, is proved to have been knowingly com- 
mitted. ***’’5 That case has considerable relevance to 
our problem but stops just short of solving it. The prob- 
lem with which we are confronted is when a statement is 
knowingly made, not the criminal intent in its utterance. 
The government’s position, when viewed in the light of 
Nelson, would seem to be that a conviction may be sustained 
on the basis of a false representation, recklessly made, for 
this would be tantamount to knowledge of its falsity, from 
which the intent to defraud may be presumed. Therefore, 
two criminal elements—knowledge and intent—could be 
satisfied by a reckless statement. This would place an 
unwarranted significance upon a reckless statement, and 
we will not go so far. 

The government, in its brief, argues that three Cali- 
fornia cases are controlling here.?’ Howover, the precise 
question in this case seems to have been decided in another 
California case,* and, because that case decided the point 
contrary to our opinion, we will further discuss these cases. 


The defendant in the Schmitt case argued, among other 
things, that the trial court’s instruction, which was sub- 
stantially the same as the one given in this case, permitted 
the jury to base its conclusion upon defendant’s negligence 
rather than knowledge. It should be noted, however, that 


5Id. at 10, 227 F.2d at 25. (Emphasis supplied.) Cf. Moris- 
sette v. United States, 342 US. 246, 72 S. Ct. 240, 96 L.Ed. 288 
(1952). 

® Nor do we feel the languauge of Mr. Chief Justice Shepard 
in Partridge v. United States, 39 App.D.C. 571, 583-584 (1913), 
controlling here. His comments concerning five acres of land 
went to the falsity of the representation, not the knowledge of it. 

7 People v. Cummings, 123 Cal. 269, 55 P. 898 (1899) ; People v. 
Davis, 112 Cal.App.2d 286, 246 P.2d 160 (1952); People v. 
Daener, 96 Cal.App.2d 827, 216 P.2d 511 (1950). Compare 
People v. Burgess, 244 N.Y. 472, 155 N.E. 745 (1927) and Com- 
monwealth v. Rand, 176 Ky. 343, 195 S.W. 802 (1917), with 
State v. Pickus, 63 S.D. 209, 257 N.W. 284 (1934). 

8 People v. Schmitt, 155 Cal.App.2d 87, 317 P.2d 673, 689 (1957). 
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defendant appears to have appealed the very instruction 
he requested in the trial court. In finding no merit in the 
defendant’s contention, the California appellate |court 
relied, as have other California courts, upon the case of 
People v. Cummings. | 

It seems to have been the Cummings? case that first 
enunciated in California the proposition that a reckless 
disregard of fact will be sufficient for knowledge of that 
fact in the criminal proceeding of false pretenses.| Yet 
upon examination it appears the proposition came into 
that case by way of dictum, and we feel the comments of 
the Supreme Court of South Dakota were appropriately 
made when, referring to Cummings, it said: 


“«* * * Tt does not appear that this declaration was 
in any manner essential to the decision or a turning 
point in the case. * * *The California court appears 
to have had no appreciation of the fact that it was 
announcing a rule that had not previously |been 


declared in the criminal law of false pretenses. 
* © #9710 | 


Although California decisions are entitled to great 
weight and consideration, we conclude that the rule does 
not apply here. 


| 
Reversed with instructions to grant a new trial. 
| 


422 Fray, September 18, 1959 


The Court met pursuant to adjournment. Present: The 
Honorable Andrew M. Hood and Thomas D. Quinn, Asso- 
ciate Judges. 

Before: Leo A. Rover, Chief Judge, Anprew M. Hoop 
and Tzomas D. Quinn, Associate Judges. 


® Supra, note 7. 
10 State v. Pickus, supra, note 7, 257 N.W. at 290-291. 
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January Term, 1959 
No. 2365 


Otts Avant, APPELLANT, 
v. 


Unrrep Srares, APPELLEE. 
No. 2366 


Fizet 8. Hucserr, apPELuanr, 
v. 
Unrrep Srares, aPPELLEE. 


Appeals from the Municipal Court for the District of 
Columbia, Criminal Division. These causes came on to be 
heard on the transcript of the record from the Municipal 
Court for the District of Columbia, and were argued by 
counsel. On consideration whereof, It is now here ordered 
and adjudged by this Court that the judgments of the said 


Municipal Court, in these causes, be and the same are hereby, 
reversed, and that these causes be, and they are hereby, 
remanded to the said Municipal Court with instructions to 
grant a new trial. 


Tomas D. Qurixn, 
Associate Judge. 
September 18, 1959. 
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35 “Thereupon, Wairer. D. Fuzrcuer, having 

previously duly sworn, was called as a witnes 
the Government, took the stand, was examined, and testi. 
fied as follows: 


Direct EXAMINATION. 


By Mr. Nesexer: 


Q. Will you state your name please, sir? 
A. Walter Dillard Fletcher. 


36 Q. Did you own an automobile on the second day 
of October of this year? 
A. I did. 
Q. Would you describe the automobile that you owned 
on the second of October? 
A. 1952 Studebaker four-door, it was a blue body, had a 
white hood to it, six cylinder. 
Q. Now I’ll ask you, Sergeant Fletcher, if you know Mr. 
Fleet Hughlett? | 
A. I do. 
Q. Do you see him here today? 
A. I do. 
Q. Would you point him out, please? 
A. The gentlemen sitting in the blue suit and the white 
shirt and gray tie. 
Q. Do you know Mr. Otis Avant? 
A. I do. 
Q. Point him out, please. 
A. The gentleman sitting to the left of Mr. Hughlett. 
Q. Sergeant Fletcher, directing your attention to ‘the 
24th day of September of this year—I believe that was on 
a Wednesday—I’ll ask you if you had an occasion to/see 
either of these two defendants or both of them on that 
day? 
37 A. I did. 
Q. Do you recall when on that day? 
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A. That was approximately about quarter. of twelve or 
twelve o’clock on the 24th day of September of this year. 

Q. Now would you state to the members of the panel— 
let me ask you this: where did you see them? 

A. At the Credit Auto Repair Shop at 6431 Georgia 
Avenue. 

Q. Would you state to the members of the panel your 
purpose for being there, please? 

A. I took my car there for repairs. I had a list that I 
had previously talked to them about over the phone arriving 
at an estimate of what I wanted done, and I went—— 

Q. I see. And did you have conversations with either 
of these men on the 25th—on the 24th, I beg your pardon? 

A. I did. 

Q. With whom? 

A. Mr. Avant. 

Q. Was Mr. Hughlett there at that time? 

A. He was there. However, at that moment I did not 
have any conversation with him. 


39 Q. Now, Sergeant Fletcher, I’m going to call your 
attention to the 24th of September when you went to 
the garage, the Credit Auto Repair Shop up there. At that 
time did you receive an estimate as to the work that should 
be done, was to be done on your car? 
A. I did. 
Q. And do you recall what that estimate was? 
A. Ido. 
Q. What was it? 
A. Three hundred. 
Q. Isee. And who gave you the estimate? 
A. Mr. Avant. 
40 Q. Mr. Avant. And asa result, sir, of having that 
estimate given to you what, if anything did you do 
with respect to your automobile? 
A. After he gave me the estimate? 


Q. Yes. 
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A. I made sure that he had the list written down on an 
itemized statement as I had mine written. 

Q. Isee. Now did there come a time when you left} your 
car there at the shop? 

A. I did. I left it that day. 


Q. I see. Directing your attention now to the. following 
day, Thursday, September the 25th, I’ll ask you if you had 
an occasion to have a conversation with either of these 
defendants? 

A. I did. 

Q. And do you recall with whom? 

A. Mr. Avant.: 

Q. Where was that conversation? 

A. He called me at my place of work. 

Q. He called you at your place of work. Do you recall 
the conversation? 

A. Yes, I do. 


42 Q. What was the conversation you had with Mr. 
Avant at that time? | 
43 A. He called me and he stated that he had—that 
my engine had been taken out of the cat at the 'time 
was what he told me, and it had been torn down and it was 
found that I had three pistons that had hair cracks in them. 
And he said since I was putting that much money in the car 
that he thought it would be a wise idea to go ahead! and 
replace the pistons, and he wanted to know what I thought 
about it. 
Q. As a result of that what did you tell him, if anything? 
A. I told him—well, I said I hadn’t had any trouble 
with the pistons. I says was he sure that they had hair 
cracks in them? He again told me they did. ‘‘However,’’ 
he says, ‘‘they probably have not been giving you trouble. 
Now.’’ he says, ‘‘they probably would in the future.’’? ‘And 
I says, ‘Well, how much more would that cost me?’”’ And 
he says, ‘‘Well,’’ he says, ‘‘I’d have to give a margin 
here and I'll call you if I see that it would run over?’— 


14 


everything, and counting the itemized list that I had and the 
pistons, if it would run over $350 that he would call me, 
which I never received. 


* * * * * 


44 Q. As a result then, Sergeant Fletcher, of receiv- 
ing this increase in your estimate of $50, did you 
then okay that the parts be put in? 

A. Yes, I did. I told him to go ahead and put ’em in, but 
to be sure to call me if he saw it was going to run over 
$350, because I had a certain amount that I didn’t want to 
go over. 

Q. Directing your attention to September 29th, which 
would have been the following Monday, I’ll ask you if you 
had an occasion to go back to the Credit Auto Repair? 

A. I did. 

Q. And what was the purpose for that trip? 

A. That was the date that my car was supposed to have 
been ready. 

Q. I see. You had been previously advised of this date? 

A. That’s correct. 

Q. By whom? 

A. By Mr. Avant. 

Q. All right, and at that time did you have an occasion 
to have a conversation with either of these defendants? 

A. I did. 

Q. With whom? 

A. Both of them. 


Q. Were they both present at the same time or 
were they two separate conversations? 
. They were both together. 
I see. Do you recall that conversation? 
. Yes, I do. 
. State what it was, please. 
. Pardon? 
. State what it was if you will, please? 


is 
oO 


OPporop 
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A. When I first arrived Mr. Avant brought up the sub- 
ject first about signing certain papers of the work that had 
been done. 

Q. Could you recall what he said concerning that? | 

A. Yes, he said that I would have to sign financing 

46 papers on the work that had been done because the 
boss said that he could not do any more work on my 

ear until I signed something showing that I would pay) for 
what had been done, that a lot of money had gone into) my 
ear. And he also said that mechanically that my car was 
completed and everything was done except for painting and 
putting the seat covers on. 

Q. Now as a result of the request that you sign finance 
papers what, if anything, did you do? 

A. Idid not sign. I told them that the car was mine, that 
it was not my intention at that time that I was going to 
get it financed and I was not going to sign anything. And 
Mr. Fleet was standing there and I struck up a conversa- 
tion with and he stated to me that he knew what had been 
put into my car, that he knew he had a lot of money tied 
into my car, and he said that he would not let any more 
work be done on my car until such time as I had signed 
something showing that I would pay for—be responsible 
to pay for what had been done before he would continue it. 

Q. I see. Now did there then come a time when you left 
the Credit Auto Repair on the 29th? 

A. I did. 

Q. I’ll direct your attention now to the second day of 
October, which would have been the following Thursday, 
and ask you if you had an occasion to go back to ‘the 
Credit Auto Repair at that time? 


47 The Witness: I did. 


By Mr. Nesexker: 


| 
Q. Do you recall the time of day? Morning? Afternoon? 
A. It was right after lunch. 
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Q. And what occasioned your visit to the repair garage 
on that date? : 

A. I visited them to take my—pay them and take my car 
off the lot. 

Q. I see. Now at that time did you have any conversa- 
tions with either of these defendants? 

A. Yes, I did. 

Q. Let me ask you this question: Let’s start with when 
you first arrived. Whom did you see first? 

A. Mr. Avant. 

Q. And where was that? 

A. In the office. 

Q. In the office. I see. Was Mr. Hughlett there at that 
time? 

A. No, he was not in the office at that time. He was 
outside. 

Q. I see. Did you see him upon entering? 

A. I saw him upon entering. He was standing over 

there by the garage end. 
48 Q. Do you recall the conversation you had with Mr. 
Avant at that time? 

A. Yes, Ido. I told him that I’d give him $360, and the 
bill was $381.56 and I gave him $360 and he in turn gave 
me a receipt for the full amount, and which he told me that 
we’d go out there and see Mr. Fleet on the other. 

Q. He gave you a receipt for the full amount at that time? 

A. That’s correct. 

Q. How much was that? 

A. $381.56. 

Q. I see. 


Mr. Nepexer: Your Honor, I would like this marked 
Government 1 for identification. 
The Court: Have it identified. 


By Mr. Nesexer: 

Q. Sergeant Fletcher, I’ll show this and ask you if you 
can identify it? 

A. I can. 
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Mr. Nesexer: Counsel care to see it? 
The Court: What’s he identify it as? | 
Mr. Nesexer: I haven’t asked him yet, your Honor. | 
asked him if he could identify it. He sayshecould. | 


By Mr. Nesexer: 


Q. And what is this, Sergeant Fletcher? 
49 A. It’s a receipt for the full amount of which I 
was charged, made out by Mr. Otis Avant and signed 
by him. | 
Q. Now I’ll ask you to examine the date on that! and 
state to the Members of the Jury what that date is? | 
A. The date is 10-2-58; October the second, 1958. | 


| 
Mr. Nesexer: I’ll offer it, your Honor, as Government 
1 for identification. 
The Court: Very well. 


(The document referred to was marked for identification 
as Government’s Exhibit No. 1). 


By Mr. Nesexer: 


Q. Now did there then come a time, Sergeant Fletcher, 
when you and Mr. Avant were in the presence of Mr. Hugh- 
lett on this date? 

A. That’s correct. | 

Q. And when was that in relation to the time you! 
Mr. Avant there? 

A. Immediately after he gave me the receipt. 

Q. Immediately after he gave you the receipt. And what, 
if any, conversation did you have with either of these| two 
men after that? 

A. We went to Mr. Fleet and I stated to Mr. Fleet that 
I thought it was too much money for what I saw that| had 
been done, and I tried to make a settlement with him of $360 

and he stated to me that—again that he knew what 
50 had been—had gone into my car and a lot of money 
had been put into my car, plus a lot of hard work, 
and he said he could not see to a settlement of the other 
$21.56. 


met 
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Q. I see. 

A. At that time I then gave $21. 56 to Otis Avanki in front 
of Mr. Hughlett. 

Q. Mr. Hughlett was standing there at that time? 

A. That’s correct. 


Q. Now, Sergeant, directing your attention again to the 
29th of September when you went to the repair garage 
and were requested to sign these credit arrangement papers, 
whatever they were, did you have an occasion to see your 
car on that day? 

A. I did. 

Q. And did you have an occasion to examine it closely 
or did you just see it from a distance? 

A. After we had—I told him I would not sign any type 
of papers, I told him that—to forget about the paint and 

putting the seat covers on, and I wanted an itemized 
51 list of what they had done to my car. 
Q. Were you given such an itemized list? 

A. I was. 

Q. Now after you were given this itemized list did you 
have occasion to examine your automobile? 

A. Yes, but if I may bring in something briefly, there 
was not an itemized list at the time that I requested it 
and—— — 

Q. When did you request it first? 

A. When I finally told them that I would not sign any 
papers and that I wanted my bill now. 

Q. I see. Well, there did come a time when they pre- 
sented you with an itemized list. How long was that interval 
after you made the request for it? 

A. Immediately he sat down and made up an itemized 
list. 

Q. Who is ‘‘he’’? 

A. Mr. Avant. 

Q. Mr. Avant. I see. 


* * 
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| 

52 Did you have a conversation with either of| these 
defendants after you were given the itemized state- 

ment which you referred to? 
A. Yes. I noticed immediately that he didn’t have any 
papers whatsoever whereby he was getting these parts 
from that was supposed to have been put on my car. He 
was just writing them down and said that he knew that 
they were put on my car, and I asked him how did he know. 
He says, ‘‘I know. I work here. I guess I’m supposed to 
know.’’ 


Mr. Woop: Who are we talking about now? 
The Court: Mr. Avant. 
Mr. Woon: All right. 


Q. At this point I’ll show you this and ask you 

53 if you can identify it? 

A. I can. 

Q. Would you state what it is, please? 

A. It’s the itemized statement and which I requested 

Mr. Avant to give me what had been put into my car on 

the left-hand side, and on the right-hand side is the itemized 
statement of what I wanted done to my ear. | 


Mr. Nesexer: Counsel care to look at this? 
(Document was handed to counsel). 


Mr. Nepexer: May it be marked Government Exhibit No. 
2 for identification? 
The Court: Very well. 


| 
(The document referred to was marked for identifica- 
tion as Government’s Exhibit No. 2.) | 


By Mr. Nesexer: 


Q. Now you testified, Sergeant, with respect to correction 
of mathematical computations or arithmetic computations. 
Ill ask you to examine the figure at the bottom there. 

A. The one has been crossed out? 
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Q. Yes.. What does that figure read now? If you can 
tell? 

A. Well, it was crossed out twice. It originally read, 
about as clear as I can make it out here, $395, and:I can’t 
make out the odd cents. It’s close to the—looks like a 97, 

and I can’t make it out. 
54 Q. Did there come a time when Mr. Avant cor- 
rected the addition that you say was wrong? 

A. That’s correct. 

Q. What figure did he arrive at on that paper? 

A. He changed it to $384, and I still can’t make out the 
odd cents. 

Q. I see. Now I’ll ask you to examine, if you will, the 
figures with the word ‘‘total’’ written to their left. What 
figure is that? 

A. $381.56. 

Q. And how does that figure—do you know how that 
figure came to be placed upon the bill? 

A. Yes, I can. 

Q. Would you state so? 

A. Immediately when he gave me this figure I said, 
‘“Well, let’s walk out to the automobile.’’ I said, ‘‘I would 
like to examine it the best I can,’’ and I noticed immediately 
after looking under my car that my front shocks had not 
been touched. 

Q. How could you tell that? 

A. Well for one reason, in order to take the front shocks 
out from underneath the 1952 Studebaker they have got 
to remove the coil spring. 


* * * * * 


Q. Where were the shocks located there with respect to 
the coil spring? You saw them? 
55 A. Yes, they are inside the coil spring. 
Q. All right, how did you determine that they 
had not been moved? ; 
A. Because there was mud still caked on the coil springs 
and all over the shocks still. 
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Q. Did you have an occasion then to have a conversa- 


tion with Mr. Avant or Mr. Hughlett about that? 
A. Yes, 
Q. With whom? | 
A. With both of them. | 
Q. And what was said, if you recall? 


A. Well, Mr. Avant immediately told me that he had— 
that there weren’t enough shocks on the front, that he had 
some used ones there and that they were better than my 


old ones, and he put them on. 
Q. I see. 


A. And he already had me charged for four new ones. 
Q. The top item on this statement I will ask you to read, 


if you will? 
A. It’s Shock Absorbers. 


tity?”’ 
A. It was four and it was changed to two. 
Q. When was it changed to two? 


Q. And the figure to the left under the column “Quan. 
| 


A. After I convinced him that my front shocks nay not 


been touched. 
56 Q. I see. And the figure, the amount—or iia 
amount which appears to the right? 
A. It was $27.40 and it was changed to $13.70. 
Q. When was that changed? 


sale 


A. After I convinced him that my front shocks had not 


been touched. 


Q. At that time, Sergeant Fletcher, did you have occa- 


sion to observe the shock absorbers on the rear whee 
your car? 
A. Yes, I did. 
Q. What did you see concerning them? 
A. I went around and looked at them and I noticed 


s of 


that 


they were bright in color and automatically, well, I 


57 thought they were new ones. 
Mr. Woop: Object to what he thought. 
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The Covzt: I’ll sustain the objection to that. Don’t tell 
us what you thought, tell us what you saw. 

The Wirness: Well, I saw that they were bright in color, 
but I did notice though that one of the bushings at the 
bottom of my shock on the right-hand side of my car was 
mighty worn. 


By Mr. Nesexer: 


Q. Now what do you mean by ‘‘bushing’’? 

A. There is a rubber bushing that—at the bottom of 
the shock—airplane-type shocks—and there is a rubber 
bushing in there. It’s a piece of rubber—— 

Q. And what was its appearance to you? Describe it. 

A. It was worn to the extent whereby the shock, you 
could just move it back and forth; it wasn’t tight. 

Q. Did you move the shock that way? 

A. I did. 


° * ° * * 


58 Q. At the time that you went out to look at your 


car who was with you? 

A. Mr. Avant. 

Q. Was Mr. Hughlett with you at that time? 

A. At that time, no. 

Q. I see. Now did you then call Mr. Avant’s attention 
to the fact that you observed these front shock absorbers? 

A. I did. 

Q. And as a result of your having done so, would you 
state what, if anything, Mr. Avant did? 

A. Well, I have already said the statement that he made 
concerning the front shocks, and then he made a statement 
concerning the rear shocks. He said that sometimes when 
the mechanic changes the shocks he puts in an older bushing 

because it is easier to put it, and I says, ‘‘Well, I’d 
59 ‘like to have another bushing put in there because 
that one in there is so worn it’s no good.”’ 

Q. What did he say to that request, if anything? 

A. He said that he would have another bushing put in. 
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Q. I see. Now did there come a time when he again 
changed the figure, the total figure on this bill which T have 


showed you? 
A. That’s correct. 
Q. Is that the figure 381.56? 
A. That is correct. 


Q. Isee. Now going again to October second, the flollow- 
ing Thursday after you obtained your car from the repair 


service, where did you take your car? 
A. I immediately took the car to my Dad’s. 


Q. And how far was that from the repair garage, that is, 


the Credit Auto Repair—not an exact amount—how 
did it take you to drive there? I’ll put it that way. 
A. Took me about 45 minutes. 
Q. I see. Your father lives here in the area? 
A. That is correct. 
Q. Where does he live? 


long 


A. He lives at 6630 Rearnon Drive, S. E., Washington, 


D. C. 


Q. Isee. And while there with your father did youlagain 


have an occasion to observe your automobile? 
A. I did. | 


60 Q. Did you have an occasion to observe any of the 


parts of your automobile under the hood? 
A. I did. 
Q. What was it that you observed under there? 


A. I observed immediately that there was a terrible 


amount of grease on the valve cover shields. 


Q. Now you say you observed immediately. Do you mean 
immediately upon getting there, or do you mean immedi- 
| 


ately on opening the hood, or just what? 
A. After I opened the hood, and it just happened 
was the first thing that I looked at because—— 


that 


Q. I see. Now where is this valve pan, as you call jit? 


A. Well, the valve cover shield is on the right-hand 


side 


of the motor, that is, as you’re looking down from the steer- 
ing wheel. It’s underneath of your manifold—exhaust 


manifold. 


24 


Q. On the same side as the passenger’s side of the car? 
A. That’s correct. 
Q. Isee. It’s on a block? 
A. That’s right. 
Q. On the block? 
A. That’s right. 
Q. Who was there at that time? 
A. My father. 
Q. I see. Now do you know—strike that. Sergeant 
61 Fletcher, I’ll ask you if you can identify this? 
A. Yes, I can. 
Q. What is that? 
A. This a hard copy of the mechanic’s bill that he re- 
ceives. 


64 The Cover: Wouldn’t it be fair to Mr. Bonner and 
to everybody else to have it marked? 
Mr. Nesexer: I believe it would. I beg your pardon. 
Number 3 for Identification. 


(The document referred to was marked for identification 
as Government’s Exhibit No. 3). 


66 Mr. Nesexer: At this time, your Honor, I wish to 
offer in evidence Government’s Exhibit 2 for iden- 
tification. 

The Court: Any objection? 
Mr. Bonner: Objection. 


77 The Covrr: We’ll accept 2a into evidence in lieu 
of Number 2. 
Mr. Nesexer: Thank you. 


(Whereupon, Government’s Exhibit No. 2a was received 
in evidence). 
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Q. Sergeant Fletcher, while you were at the Credit Auto 
Repair Center on the second of October having the con- 
versation with Mr. Avant, as you previously testified, did 
there come a time when you had a conversation with Mr. 
Avant concerning your universal joint on your Studebaker ? 
A. I did. 
Q. And may I have the document, please? Do you re- 
call what the conversation was concerning the universal 
joint? 
A. Yes, I do. 
Q. State what it is, please? What it was—I beg your 
pardon. | 
A. I noticed when I received the itemized list that 
79 ‘he had a figure beside where he had checked “‘U 
joint and shocks,’’ and I asked him—if I remember 
correctly, I believe it was a figure—if I’m permitted to 
establish a figure I read—— | 
Q. You can testify as to what you remember reading, 
A. Eight dollars and 80 cents. 
Q. I see. 
A. And I asked him what this figure consisted of and 
he told me it was repair of the—replacement of shocks 
and packing my universal joint. Well, my universal 
joint. 
Q. What, if anything, did you say to him as a result of 
him telling you that? | 
A. Well, I told him that my universal joints couldn’t be 
packed—they’re open jointed and it’s got a grease fitting 
there—you can’t pack them. 
Q. What did he say to that? | 
A. He told me they could. | 
Q. On the third—directing your attention now to the 
third of October, on a Friday, did you have an occasion to 
go back to the Credit Auto Repair Center? | 
A. I did. 
Q. And would you state the purpose for that visit? 
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A. Yes. After examining my car closer and with my 
father on the night of the second, I noticed that my valve 
cover had—— 


* * * * * 


80 I noticed that my value cover had never been re- 
moved and yet—— 


Mr. Woop: Now just a moment. 

The Covrr: Now that is—— 

_ Mr. Nepecxer: I agree.with your Honor. 

The Courr: Wait just a moment, let me deal with it, if 
you will. That is a conclusion on the part of the witness. 
I'll tell the Ladies and Gentlemen of the Jury he may de- 
scribe to you how it looked, but you reach the conclusion 
as to whether it had been removed or not. If that becomes 
material in this case, it is up to you. 

Now the question is what did you observe, not what did 
you think about what you observed, but what did you see. 

The Wirness: I observed an accumulation of grease and 


dirt around my valve covers and my car motor was running 
mighty rough. In fact, it was very noisy also. 

Mr. Woop: Object to that on the ground that that is 
also a conclusion. 


The Court: Not responsive. 
By Mr. Nesecxer: 


Q. I believe, Sergeant, the question which I origi- 
81 nally asked you—I’ll go back to it—is: What was the 
purpose for your visit to the Credit Auto Repair 
Center on the third? 
A. I took it back because I was dissatisfied with the 
operation of it. 
Q. I see. And did you have a conversation with either 
of the defendants then on the third? 
A. Yes, I did. 
Q. With whom? 
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A. Mr. Fleet Hughlett. 

Q. Was Mr. Avant there at that time? 

A. He was. 

Q. And would you state what that conversation was? 

A. Yes. I asked Mr. Hughlett if he could—would come 
out and take a look at my car, which he did, and I pointed 
out to him the accumulation of grease around the' valve 
covers and I asked him if my valves had been put in, be- 
cause my statement said they had, and he told me that they 
had been put in, and Mr. Avant who was there certified—— 


83 Q. Would you now state what you were told 

by Mr. Hughlett when you queried concerning the ac- 

cumulation of grease on your valve cover? | 
A. Yes. I was treated very nasty. 


Mr. Woop: I object to that. 
Mr. Nepecxer; Don’t characterize how you were treated, 
tell what he said. 
The Covrr: Tell us what happened. 
The Witness: He told me that I was nobody to assume 
what had been done and what had not been done; that he 
said that it had been done, and that it had been done, and 
there was a lot that was said that was in a tone of 
84 voice that I cannot remember what was said. | 


By Mr. Nepecxer: an 


Q. Isee. Is that the extent of your recollection concern- 
ing the conversation? 

A. As far as with Mr. Hughlett. 

Q. Now at that time was there also a conversation iwith 
Mr. Avant? 


A. It was. 
Q. And do you recall what he said? 
A. Yes, he also— 
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Mr. Bowneg: Just for the record, another objection, if 
the Court please. 

The Covrr: I’ll overrule it. 

Mr. Nzsexer: Proceed. 

The Wirness: He also stated that the valves had been 
put in and that he definitely knew what had been done to 
that car. 


88 Cross-EXAMINATION 


* * * * 


94 A. After he was finally convinced that front shocks 
had not been put on, he changed the figure four 
shocks to two and cut in half the total of the shocks there. 


Q. So he charged you then for two shocks? - 

A. Yes, sir. 

Q. And did not charge you for the front two? 
A. That’s correct. 


Q. And was it then that he wrote on there that you had 
a guarantee for 90 days or four thousand miles? 


A. Yes, sir. 
Q. And did he sign his name to it? 
A. Yes, sir. 


96 Q. Now, sir,—Sergeant—have you exercised your 
rights under the guarantee? 
A. Yes, sir, I did. 


96a Q. Yes, after you came back as a result of the 
guarantee and the motor wasn’t running properly, 
then some work was done on your car, wasn’t it? 
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A. Yes, sir. | 

Q. And you talked to Mr. Avant about that work, didn’t 
you? 

A. Yes, sir. | 

Q. And didn’t Mr. Avant tell you that in tearing—when 
they tore the car down they found that you were right, that 
Davis had not put these valves in, and that Mr. Avant 
then personally saw that they were put in? 

A. Yes, sir, he told me that. 


100 Q. After that you disposed of the car, so the car 
is not available now to be checked and see what’s 

been done to it, is it? 
A. That’s right. 
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103 Bzernarp BH. Fiercuer, having been previously 
sworn, was called as a witness for the Government, 
took the stand, was examined, and testified as follows: 


105 Q. Deseribe, if you will, Mr. Fletcher, the ap- 
pearance of the valve cover? 

A. The appearance of what I saw on—it was greasy; 
full of grease. 

Q. Now how was the valve cover held on the block? 

A. By tap screws or tap bolts going into the block. 

Q. Could you see those bolts? 

A. See the heads of them. 

Q. I see. And how did they appear? 


A. Fall of grease. 
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11 Natpaniet Davis having been previously duly 


Sworn, was called as a witness for the Government, 
took the stand, was examined, and testified as follows: 
Mr. Nesexer: Your Honor, I’m looking for Government’s 
Exhibit No. 1. | 
The Courr: 2a, I think. 
Mr. Nepexer: 2a, I beg your pardon; it’s the only one 
in evidence. 


Dmecr Examination. 


By Mr. Nesexer: 


Q. Would you state your name, please, sir? 
. Nathaniel Davis. 
. A little louder. 
. Nathaniel Davis. 
. Where do you live, Mr. Davis? 
. 4222 13th Place, Northeast. 
. What’s your occupation, sir? 
. Auto mechanic. 


Q. Now, Mr. Davis, directing your attention to the period 
of time, latter part of September-first part of Octob 
where were you employed? 
. At 6431 Georgia Avenue. 

I see. And what establishment was that? 
. Credit Auto. 

I see. Now, do you know Mr. Avant? 

. Yes, I do. 

Do you see him here today? 

. Yes, sir. 

And Mr. Hughlett? 

. Yes, sir. 

. Now were these gentlemen your superiors? 
. Yes, sir. 

. In employment at the Credit Auto? 

. Yes, sir. 


POrPOPOobOopPObOD 
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Q. Mr. Davis, directing your attention to the 24th of 
September, I’ll ask you if you had an occasion to be as- 
signed to work on a 1952 Studebaker automobile? 

A. Yes, I was. 

Q. And J’ll ask you if you worked on this automobile? 

A. Yes, I did. 

Q. For how long a period of time, if you can recall, 
113 as in days—how many days did you spend working 
on this car? 

A. The car was there for several days—— 


Q. Mr. Davis, I’ll show you Government’s Exhibit 3 for 
Identification. Will you look at that—examine that, please? 


(Handed document to witness). 


Do you know what it is? 
A. Yes, sir. 
Q. And what is it? 
A. This is called a hard copy. 
Q. Well, now, specifically what is that hard copy, if you 
know? 
A. This is a copy which we get our instructions to 
114 do the job on the car. 
Q. I see. Now did there ever come a time when 
you were given that hard copy? 
A. Yes, sir. 
Q. When was that? 
A. On the day that I started work on that Studebaker. 
Q. 24th? 
A. Yes, sir. 
Q. I see. That is the 24th of September for the record. 
What were the instructions given to you with respect 
to the work to be done on the car on the 24th? 
A. Well, most of it was on this hard copy which was—— 


* * * * * 


The Witness: Well, they give us this copy here and tell 
us to check the items that they have on this hard copy. 
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By Mr. Nesexzr: 


Q. Isee. Now were you told that? 
115 A. Yes, sir. 
Q. And who told you? 
A. Mr. Avant. 
Q. Mr. Avant told you to do that? I see. 


Mr. Nepexer: I’ll offer the Government’s Exhibit ; for 
Identification as evidence. 

Mr. Bonner: May we see it? 

Mr. Nesexer: I beg your pardon. I thought you) had 
seen it. 

Mr. Bonner: Are you offering it in evidence now? You’re 
offering it in evidence? 

Mr. Nesexer: It’s already marked for identification. 

The Covrr: It was identified by the first witness. _ 


(Document was handed to Mr. Wood and Mr. Bonner). 


Mr. Bonner: Would your Honor indulge me for the 
moment and let us see Government’s Exhibit 2a? 
Mr. Nesexer: 2a—— 


(Document was handed to Mr. Wood and Mr. Bonner, ) 


Mr. Bonner: We have no objection, your Honor. 
The Court: Very well, it may be accepted into evidence. 


(Whereupon, Government’s Exhibit No. 3 was received 


in evidence). | 


118 Q. Now, Mr. Davis, I’m going to direct your atten- 
tion to the 1952 Studebaker which you testified you 
were assigned to work on on the 24th of September ithis 
year. Before I do, I’ll ask to have this. | 
Can you recall in your own mind the work that you| did 
on that car? 
A. Most of it; yes, sir. 
* * * Sd * 
119 Q. I see. Mr. Davis, will you state, if you recall, 


what work it was that you did on this automobile? 
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A. You want me to go right through the whole list? 

Q. Well, just state now what it was that you did on that 
car? 

A. What I did? 

Q. Yes. 

A. I first—I checked all items on the hard copy, which is 
check the shock absorbers, overhaul the motor, check the 
universal joint, check the brake linings, and check the front 
end. 

Q. I see. 

A. And put the thermostatic in it. 


122 By Mr. Nepexer: 


Q. Mr. Davis, you have testified that you were supposed 
to do a motor overhaul. Did there come a time when you 
performed work 

A. Yes, I did. 

Q. —on the motor? 

A. Yes, I did. 

Q. I see, and would you tell the Ladies and Gentlemen 
of the Jury what that work on the motor was? 

A. Put new rings in it and put new inserts in it— 
123 inserts in the rods, and I put main bearings in it. 
A. You put new inserts in the rods? 

A. Yes, sir. 

Q. What are these rods? 

A. Well, that is the rod that takes to push the pistons up 
and down. 

Q. I see. And would you describe what the insert is? 

A. Well, it’s a little piece of metal that goes in between 
that and the crank shaft. 


125 Q. Now did there come a time that you put three 
pistons in the car—in the motor? 
A. Well, to put rings on them I had to take all of them out. 
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Q. Isee. And—— 


A. And replace the pistons, put the rings on them. 


Q. You took all the pistons out? 
A. Yes, sir. ; 
Q. I see. What did you do with these pistons? 


A. We sent them out to the machinist to machine them 
and expand them a little bit and put new rings on them. 
Q. Isee. Did there come a time when you put the pistons 


back in? 
A. Yes. 


Q. Did there come a time on this day—24th—did | 


ever 


there come a time when you put new pistons in the car? 


A. No, sir. 
Q. Did there ever come a time when you put 
126 valves in the engine? 
A. Only one. 
Q. You put one new valve in the engine? 
A. Yes. 
Q. Which type of a valve was that? 
A. That was an in-take valve. 


Q. An in-take valve? I believe you testified that | 


new 


you 


were assigned—or that you were told to do some work on 


the brakes. Did you do any work on the brakes? 
A. I only taken the wheels off and it didn’t need 
break lining, so I took the air hose and blow all the 


any 
dirt 


off it and repacked the front wheels and put it back on. 


Q. Isee. Which wheels of the automobile did you remove 


to do this? 
A. The two front ones. 


Q. Did you remove the rear wheels? 
A. No, sir. 


| 
Q. I believe you testified that you checked the thermo- 


stat on the car. Did there ever come a time when 
replaced the thermostat on the car? 

A. No, sir, I didn’t put one in. 

Q. I see. Was there one in it? 

A. No, sir, there wasn’t one in it. 


you 


Q. I believe you testified that you were sinthaciod to 
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check the shock absorbers. What, if anything, did 
127 you do with these shock absorbers? 
A. Well, to check the shock absorbers I had to take 
them off. 

Q. I see. And how many of them did you take off? 

A. Two. 

Q. Which two? 

A. The rear ones. 

Q. I see, and later—I’ll ask you this: In the course of 
working on this automobile, and more particularly, in the 
course of examining and working on the shock absorbers, 
did you have an occasion to have a conversation with either 
Mr. Hughlett or Mr. Avant? 


A. Yes, sir. 

Q. Mr. Avant? Do you remember what that conversa- 
tion was? 

A. Yes, sir. 

Q. Would you state what it was, please? 


A. Well, I told him that the shocks was okay. 
128 Q. I see. And—— 
A. So he said 

Q. What, if anything, did he say to you? 

A. He said, ‘‘Clean ’em up and put ’em back on.”’ 

Q. And what, if anything, did you do with respect to 
the shock absorbers? 

A. Cleaned ’em up, sprayed ’em with a little black paint 
and put ’em back on. : 

Q. Did there ever come a time when you removed the 
front shock absorbers? 

A. No, sir. 

Q. I see. Now I believe you testified that you were in- 
structed to check the front end—— 

A. Yes, I was. 

Q. —assembly on the car. I don’t think you used the 
word ‘‘assembly,’’ you said you were instructed to check 
the front end? 

A. Yes, sir. 
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Q. Now what, if anyting, did you do with ere to the 
front end of the automobile? 
A. Well, I checked the front end and I found it!to be 
okay. 


* ° . s 


129 Q. In checking the front end as you testified, what 
parts did you examine? 
A. We examined—you examine king pins and the bush. 
ing, the tie rod end; and on that particular car you have 
an idle arm which is in the middle. You also check the 
bushing on that. 
Q. Isee. And in what condition did you find those parts! 
A. In good condition. 
Q. I see. Did you have occasion to have a aavetlatan 
with either of those two gentlemen, Mr. Hughlett or 
130 Mr. Avant, concerning the front end? 
A. Yes, sir, I did. 
Q. And what was that conversation, if you recall it? 
A. I checked with Mr. Avant again and told him oat the 
front end was okay. 
Q. And what, if anything, did he say to you? 
A. He said that—‘‘clean it up a little bit.”’ So ae is 
what I did; I cleaned it up a little bit. 
Q. Well, now, what—by cleaning it up a little bit, what 
physically did you do to it? 
A. Well, I cleaned all the old grease and dirt off of it. 
Q. How did you clean that off? 
A. Well, I used the scraper and then I used a little 
cleaning fluid and washed it up with the brush. 
Q. I see. And then what, if anything, did you do bith 
it? 
A. I—then I sprayed it up a little bit with some Hlack 
paint. | 
Q. I see. Keep your voice up if you will, please. | 
Did there come a time when you replaced any of the parts 
in this front end assembly? | 
A. No, I didn’t. 
Q. Going back for a moment, Mr. Davis, when you testi- 
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fied you. were instructed to examine the brakes on 
131 this car, did there come a time when you replaced 
. any of the parts of the brake system? 
A. No, sir. I didn’t. 


8 A * * * 


133 Q. Isee. Did there come a time during the course 
of your working on this automobile when you had 
an occasion to check or do any work on the signal lights 
of the car? 
A. No, sir, I didn’t do any work on the signal lights. 
Q. You didn’t do any work on the signal lights at all? 
A. No. 


Q. I see. Did there come a time when you did any work 
on the carburetor? 

A. Yes, sir. 

Q. And what work did you do on the carburetor? 

A. Well, I taken the carburetor apart and cleaned it up 
and put it back. 

Q. Now during the course of your work on this carburetor 


did you have occasion to put in any new parts? 
A. No; it didn’t need any new parts. 


134 What did you do in order to get your pay? I don’t 

mean what work was done on the car, but after the 
work was done on the automobile how was it then that you 
obained your pay, and from whom? 


A. Well, I was paid by both of ’em. 


The Court: You mean by both of them, or sometimes 
by one and sometimes by the other? 

The Witness: Sometimes by one and sometimes by the 
other. 

The Courr: You mean these two men here, Hughlett and 
Avant? 
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The Wirness: Yes, sir. When Mr. Hughlett wasn’t there 
he always send the checks back and Mr. Avant would pay 
me, but when he was there he’d make the checks and pay 
us hisself. Cole. ; 

| 


. “« ° * o! 


Cross Examination. 


Q. Now what was wrong with it that you didn’t 
fix? 
. It had one burnt valve in it. 
. It had a burnt valve in it? 
. Yes, sir. 
- How do you know that? 
- Because I put one in at a later date. 
- So that than the figure for labor for 169.45 on this 
hard copy was written by you, is that correct? 
A. Yes, sir. 
Q. Incidentally, how did you get that paper—re- 
ferring to Government’s 3? 
A. How did I get it? 
Q. Yes. 
A. Mr. Avant gave it to me. 
Q. When? 
A. When I began the job. 
150 Q. Well, now, when you wantéd to get paid lyou 
had to give it back to Mr. Avant, didn’t you? | 
A. Yes, sir. | 
Q. So you gave it back to him, didn’t you? 
A. No, sir, I didn’t give it to him to—give it to him to 
put the figures on it. 
Q. Isn’t it a fact that you broke into the office and stole it? 
A. I never broke into any place in my life. 
Q. Didn’t you personally take this out of the files 
this office? 
A. No, sir, I did not. 
Q. You didn’t do that? 
A. No, sir. 
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Q. Mr. Avant gave it to you? 

A. Yes, sir. : 

Q. With nothing on there as to your labor, he gave it 
back to you, is that your testimony? 

A. No, sir, he put those figures on that side there. I 
stood right there while he looked it up in the book and he 
put those figures in the right-hand column there. In fact, 
I got three others in the car that he put the figures on too. 

Q. Where did you get those? 

A. I never got paid for ’em. I keep that until they 

send the payroll in, and I told you that I held them 
151 out until that Monday so that I could get all my 

money at once, and after he said he wasn’t going to 
pay me I just kept ’em because that was the only evidence 
that I had that he hadn’t paid me. 

Q. You held onto it for evidence, is that what you said? 

A. For my own personal use, because I hadn’t been paid 
on it. 

Q. Well, you hadn’t done the work on it, had you? 

A. I sure did. If I hadn’t did it Mr. Avant wouldn’t 


have put those prices on the labor side. 


163 Q. All right. Well, now, let’s see; earlier you 
told us that you had to take the whole front end off, 
so you didn’t want to do it, is that right? 
A. Yes, sir. 
Q. Now which is the reason? The reason was it was too 
much work for you, wasn’t it? 
A. Just to check ’em, yes. 


164 Now what other work were you supposed to do 
that you didn’t do that you tried to get paid for? 
A. What other work that I did do? 
Q. Yes. 
A. On that particular car? 
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Q. Yes, Mr. Davis. 
A. I don’t recall of any other work that I didn’t do that 
I tried to get paid for. 


* * * * * 


166 Q. All right sir. Now, your purpose in telling 
him you had overhauled this motor was so that you 
would be paid for that job; is that correct? 
A. Yes, sir. 


167 Q. He relied on what you told him then, didn’t he? 
168 A. That’s right. 


* * * * 


173 Q. I didn’t quite understand one portion of your 
testimony as to whether or not you checked! the 
thermostat. Would you answer that again for me? 
A. Yes, I checked the thermostat. 
Q. And what did you find after checking? 


A. There wasn’t any thermostat and I was supposed to 
put one in but I couldn’t put one in because there wasn’t 
one for a Studebaker at the company. 

Q. You mean you didn’t check the thermostat? ‘You 
checked for a thermostat and one wasn’t there? 

A. No, but I taken—no, one wasn’t there and I was sup- 
posed to put one in but I couldn’t put it in because they 
never got one. 
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222 Thereupon, Oris Avant, a defendant herein, was 

called to testify in his own behalf, and, having been 
first duly sworn, took the stand, was examined and testified 
as follows: 


225 Q. Well now, again I’ll have you look at Exhibit 
2-A for the Government, the writing on the left hand 
side of the page, whose handwriting is that? 
A. That is my handwriting. 
Q. And that is an itemized list for the work done? 
226 A. That was—that is an itemized list of the work 
that the mechanic told me that he had completed on 
the job, done to the job. 
Q. You say you wrote that out? 
A. I wrote it down, yes, sir. 
Q. And to whom did you give it? 
A. This itemized list? 
Q. Yes, sir. 
A. To Mr. Fletcher. 


* * 
Cross-EXAMINATION 


By Mr. Nepexker: 


Q. Mr. Avant, how long have you been employed at 
Credit Auto Repair? 

A. I believe it was in February, around like that. 

Q. In February of this year? 

A. Yeah. 

Q. I see, and who is your superior officer there? 

A. Mr. Hughlett. 

Q. Do you have any other superior officers there? 

A. No, I don’t believe so. 
235 Q. Is Mr. Hughlett the owner of this garage to 
your knowledge? 

A. That I don’t know. I mean, as far as I know he is. 

Now whether there is someone else, I couldn’t say. 
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Q. I see, but you take your orders from Mr. Hughlett; 
is that right? | 
A. That’s right. 
Q. Now, you stated that it was on the 29th of September 
that you wrote this up; is that correct, or am I mistaken, 
sir? That is Government’s Exhibit 2a. sl 
A. Twenty-nine—if that is the day when he first picked 
the car up, I’ll say it was the 29th. 
Q. Do you know when he picked the car up? 
A. Yes, but I don’t recall the exact date on it. 
Q. Was it the second of October, or was it the 29th of 
September? | 
A. I imagine it was the 29th. I’m not positive. 
Q. You think it was the 29th. 
A. Yes. 
Q. Well, do you recall hearing Sergeant Fletcher testify 
that he came there on the 29th but that he picked his ear 
up on the 2nd? 
A. Yes, I remember making testimony like that. | 
Q. Well, when he came on the 29th, did you have any 
conversation with Sergeant Fletcher concerning ar- 
236 rangement for credit, to pay? 
A. Yes. 
Q. Were you the one who asked him to sign papers 
order to arrange for credit? 
A. He had also—he had been informed of that before 
he came in. | 
Q. I see. Well, did you have a conversation with him 
on the 29th about it? | 
A. Yes, he came in and asked me about signing the 
papers and why he had to sign the papers, so I told him that 
the work that had been done on his car, we couldn’t xo 
any farther until he had signed papers for that because 
the value of the car wasn’t you know—— | 


Q. I see. Well now, you say— 


in 


The Covrr: Wait a minute. Wait a minute. 
Mr. Nesecker: I beg your pardon, Your Honor. 
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The Court: Value of the car wasn’t what? I didn’t hear. 

The Witness: Value of the car wasn’t what—ac- 
tually wouldn’t allow to—wouldn’t allow any more to be 
credited to him, or something like that. I don’t know how 
the credit run. 


By Mr. NEBECKEE: 


Q. In other words, the car wasn’t worth much more than 
the repairs on it? 
A. That’s the general idea. 


239 With respect to Government’s Exhibit 2a, what 
portions did you fill out on the 29th? 

A. The itemized list on the left here. 

Q. On the left hand—— 

A. The itemized list on the prices. 
_ Q. Merely the prices on the itemized list, or repair order 
under description of work, or the labor, parts? 

A. The labor, parts. 

Q. When was this filled in, that is, the part on repair 
order and description of work? 

A. That was filled in the 24th. 
240 Q. I see. Well now, in filling out this sheet on 
the 29th, who was with you when you filled it out? 

Who were with me? 
Yes. 
He were. 
Who? 
. Sergeant Fletcher. 
Was anyone else with you? 
. No one else were. 
. No one else was with you? 
No. : 

Q. How did you determine the price to put opposite eac 
item that you wrote down? 

A. Well, when a mechanic finishes a job, he tells me what 
he put in it. 

Q. I see. 

A. And I go get my prices from the parts manager. 


POPOoPOoPOP 
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Q. Well now, at the time you filled out the prices here 
did you have recourse to any memorandum, ‘note or state- 
ment? | 

A. Yes, I had a note, had notes. 

Q. You had notes? 

A. Yes. 

Q. Do you have those notes today? 

A. No, I haven’t, don’t have them with me. I don’t 

have them now. 
241 Q. You don’t have them now? 
A. Uh Uh. 

Q. Are they accessible to you? 

A. No, I would have no reason to keep them after I 
had—— 

Q. They are destroyed? 

A. After I finished that, it’s only put on a scratch pad, 
the parts that’s used are put on a scratch pad. 

Q. I see, well now do you recall Sergeant Fletcher’s 
testimony that you, when you were filling this out, merely 
sat there and wrote numbers without looking at anything 
else? 

A. Wrote numbers without looking at anything else? 
Had to get the price out of the book. | 

Q. Do you recall Sergeant Fletcher’s testimony that 
when you filled this out you just merely went ahead and 
filled it out freehand without looking at anything else and 
that he asked you about that? 

A. No, he never asked me about anything like that. 

Q. I see, well, did you have notes reflecting every itém 
that you wrote on here on the 29th? 

A. Sure, I—well, I will say the majority of the items 
anyway. 

Q. Well, some of them then, you put on by memory, 
that correct? 

A. Well, I woudn’t say by memory. 

Q. What did you have recourse to when you wrote 
242 those that you did not take from your notes? 

A. Well, at first—as far as I can recall, they all 
was on the note. 


is 
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Q. Well now, it’s your testimony that everything that 
you wrote here was on the notes. 

A. As far as I can recall, yes. 

Q. I see; were the prices also on the notes? 

A. Prices? No, the prices weren’t on the notes. 

Q. Prices weren’t on the notes? 

A. No, sir. 

Q. How did you determine prices at the time you wrote 
this down, the prices down? 

A. Well, get the parts that was used in the car from the 
mechanic. When he give me the parts that he used, I took 
it for that particular car and then I go to the book. 

Q. Did you have a book there at the time you filled this 
statement out? 

A. I did. I did. 

Q. And did you look up each individual part as you 
wrote down the price, or before you wrote down the price 
of that part? 

A. I wrote down the price of the part. I put the part 
down and then write the price behind it. 

Q. And it’s your testimony that you determined the price 
then and there by opening the book and looking in the book? 

A. I didn’t quite understand what you meant then. 

243 Q. Is it your testimony then that you determined 

the price for each part by looking in the book con- 
taining the price for parts? 

A. That is my testimony that I looked in the—I write 
the part down that the mechanic had told me he used. 

I see. 

. And then I get it from the book. 

. When did you get these prices from the book? 

. When I wrote, when I were filling out the itemized 


. How long did it take you to fill out this itemized list? 
. I say roughly about 15 minutes. 

. About 15 minutes? 

. Uh hum. 

. I see. How did you arrive at a determination of the 
part—of the amount for the labor, parts which appears on 
the right side of Government’s Exhibit 2a? 


ard 
OProportpopo 
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A. I also get that from the flat-rate manual. | 
Q. When did you get that with respect to the time you 
filled this particular one out, Government’s 2a? 
A. During the course of filling out the itemized list. 
Q. You had, then, notes, a book for the price of parts, 
and another book for the labor charge; is that correct? | 
A. No, the book, the book that earry the parts 
244 also carry the labor charge. 
Q. Does it carry the parts and the labor in the 
same place? The same place as the price? 
A. In the same place. 
Q. The price for the parts and the labor in the same 
place? 
A. Not the same place. 
Q. So, you’d have to look two different places, one for 
the part, one for the labor price; is that right? 
A. You look in two different places, yes. 


° * ° s * 


247 Q. I show you what is marked Government ’s Hx- 
hibit 1 for identification—Government ’s Exhibit 1|in 
evidence, and I’ll ask you if that is the receipt that you gare 
Sergeant Fletcher for the amount of money—— 
A. That is. 


* * * * * 


258 Q. Let me ask you this, Mr. Avant: Do you recall, 

Mr. Avant, making a statement to Sergeant Fletcher 

to the effect that his car had been repaired? 

A. To the extent that it had been repaired? 

Q. Yes. | 

A. Yes. I recall making statements to him about that. 

Q. Do you recall making statements to Sergeant Fletcher 

at any time as indicated on the bill all the parts indi- 

259 cated on the bill were all put in his car? 

A. Yes, I do. 

Q. You did make those representations to Sergeant 
Fletcher? 

A. That’s right. 
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Q. Do you recall when? ° © -": 

A. When? When he came in on the’ 29th, 

Q. On the 29th? 

A. Yes. 

Q. Was Mr. Hughlett there at that time? 

A. I don’t recall whether he was there or not. He pos- 
sibly could have been. 

Q. I see. Well, you do recall when Sergeant Fletcher 
came in, he paid you $360; is that correct or not? 

A. 360? 

Q. 360 first. 

A. Yes. 

Q. Then there came a time when you and Sergeant 
Fletcher went to where Mr. Hughlett was, right? 

A. That’s right. 

Q. And at that time the balance was paid, I believe, of 
$21.56. 

A. Yes, sir. 

Q. And at that time you gave him a receipt for $381.56. 

A. That’s correct. 
260 Q. Do you recall at that time a statement made by 
either you or Mr. Avant to the effect that the auto- 

mobile had been repaired as reflected in the repair sheet, 
the bill? 

A. Yes, I recall that it had been repaired. 
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295 Thereupon, Watrer D. FLETCHER, was recalled to 

the witness stand by the Government, and, having 
been previously duly sworn, took the stand, was examined 
and testified as follows: : 


Direcr Examination—Rebuttal 


By Mr. N: EBEKER: 


Q. Sergeant Fletcher, in the testimony of Mr. Avant, 
did you hear it? | 
A. Yes, sir, I did. 
Q. Do you recall Mr. Avant testifying that when he gave 
you your itemized statement of the parts and labor done to 
oyur automobile that he had before him scratch pad notes 
and a book from which he was taking the information that 
he was putting on your receipt, or your itemized bill? | Do 
you recall that testimony? | 
A. Yes, sir. 


* *- * * a | 


| 
296 Q. Sergeant Fletcher, what then, if anything, did 
Mr. Avant have before him at the time he was writ- 
ing out your bill? | 
A. When I asked him for an itemized statement, he ‘set 
down to the desk there and he had nothing, no notes| or 
memorandums which he took these parts from. He set 
down and he startéd writing out these parts on the itemized 
statement. I asked him, I says, ‘‘Where are you getting 
these parts from?”’ | 


Mr. Bonner: This is not at all | 

Mr. Nepexer: Just don’t go into any conversations, 
Sergeant Fletcher. I haven’t asked you about a converga- 
tion. | 
The Witness: He wrote down these parts and took the 
parts from nothing. Where he got them from, I don’t know. 


By Mr. Nesexer: 
Q. What, if anything, did he have before him? | 
A. He had an itemized bill and a book where he took the 
prices of the parts out of. 
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Q. I see. He did have a book. Can you describe 
297 that book? 
A. Well, it’s part—— 


The Court: Before he describes the book, let him get 
something straight with me. What do you mean by an 
itemized bill? Do you mean a blank bill on which he was 
writing items, or one on which items had already been 
entered? 

The Wirness: A blank repair bill on which he was writing 
items down. 

The Covrr: All right. 

The Witness: And he wrote these items down and then 
he had a book—— 

The Courr: Now wait a minute. The only question is, 
what did he have in front of him and then you have been 
asked to describe—you have told us now. 

Mr. NeBexer: Just describe the—— 

The Court: He had in front of him a blank bill on which 
he was writing and he had a book. Now, you have been 
asked to describe the book. 


The Witness: The book was a thick book. It looked like 
the same type of a book that parts and labor prices come 
out of and if you get—he was getting the prices out of this 
book. 
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303 Natuanret Davis was recalled to the witness stand 

by the Government, and, having been previously duly 
sworn, took the stand, was examined and testified a 
lows: 


Drrecr Examrnation—Rebuttal 


By Mr. Nesexer: 


| 
Q. Mr. Davis, do you recall the testimony of Mr. Avant 
with respect to the fact that Sergeant Fletcher had the— 
that is that the head on the automobile engine of Sergeant 
Fletcher’s was planed? | 
A. Yes, sir. 
Q. Did you hear him testify that it was? 
A. Yes, sir. 
Q. Now keep your voice up, please, Mr. Davis. 
A. Yes, sir. 
Q. I believe you testified that you removed the head from 
the engine; is that correct? 
A. Yes, sir. 
Q. Where did you put the head? | 
A. I laid it on the side of the building. | 
Q. You laid it over the side of the building? 
A. Yes, sir. 
Q. I believe you have testified that you reported for work 
each day between the time the car came in and the time 
that Sergeant Fletcher got the car? 
304 A. Yes, sir. 
Q. Where—Sergeant Fletcher—where, Mr. Davis, 
was that head during that period of time, if you know? 
A. Well, when I first taken it off, I laid it over the side 
of the building because I was working right outside 'the 
building. 
Q. I see. 
A. And that evening when I finished, I mean for the day, 
I put it in the back of the car. | 
Q. In the back of the car? | 
A. Yes, sir. See, you always put your parts in the car 
so they don’t get misplaced. 
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Q. Where did you find the head when you replaced it on 
the engine, when you put it back on the engine? 

A. Where I had left it in the car. 

Q. In the back of the car? 

A. Yes, sir. 

Q. I see. Now, do you know whether the head had ever 
been sent out or not? 

A. No, sir, it was not sent out. 

Q. It had not been sent out? 

A. No, sir. 

Q. Do you recall now, Mr. Davis, Mr. Avant’s testimony 
concerning the fact that at a time prior—I beg your pardon 

—at the time you finished your work on Sergeant 
305 Fletcher’s automobile, you made a report to him of 
all the parts that you had placed in the car? Do you 

recall him testifying to that? 

A. Yes, sir. 

Q. Now tell the ladies and gentlemen of the jury what, 
if any, report concerning the parts you put in the automo- 
bile you made? 


308 The Court: Did you make any report to Mr. Avant 
about the parts and the labor on the Fletcher car 

prior to the time that you gave him the hard copy? 

‘A. No, sir. 


* * * * 


368 CHARGE TO THE JURY 


The Court: Ladies and gentlemen, there are two issues 
here before you for deliberation and decision. They are 
both raised by the United States, or in the name of the 
United States by public officer, the Assistant United States 
Attorney. 

The first one charges that one Fleet S. Hughlett, on the 
second day of October, 1958, did unlawfully, knowingly, 
and designedly falsely pretend to Walter D. Fletcher that 
certain repairs had been made and certain parts installed 
in the autombile of the said Walter D. Fletcher, by means 


53 | 
of which pretences the. said Fleet S. Hughlett did unlaw- 
fully, knowingly, and designedly obtain from Walter D. 
Fletcher money, to wit the sum of $99.99 from Fletcher, 
with intent to cheat and defraud the said Fletcher of the 
same; whereas in truth the said repairs had not been made 

and the certain parts had not been installed. | 
Now, in identical language, except for the sum of money, 
the same charge is preferred against a second individual, 
the second defendant here, Otis Avant; and the amount of 
money which allegedly was fraudulently obtained from 
Fletcher in the case of Avant is $196.15. 
I tell you first, to get out of the way once and for| all, 
that the amount of money set forth in the information is 
not material, and you need not find that that exact 
369 amount was the amount involved as long as there 
was some money of value obtained of some intrinsic 
value. The amount is in the terms of what is ealled a 
videlicet, which means it is simply descriptive language of 
the value of the article allegedly obtained. Consequently, 

the face amount is not directly material in the case. | 
Now, the two issues before you are, 
First: Did Hughlett commit this crime with which he is 
charged ; and, 
Second: Did Avant commit the same crime, with which 
he is charged; and your answer to those two questions, 
your resolution of those two issues is reflected in respective 
verdicts as to each of these two defendants, and your ver- 
dict in each case respectively may take one of two forms. 
It will be either a verdict of ‘*Guilty’’ or a verdict of ‘‘Not 
Guilty’, depending upon how you find the facts and how 
you apply the law to those facts. 
Let me next tell you that your resolution of one issue 
does not control the decision in the other issue, and neither 
is that true in the converse. Your resolution of the second 
issue would not control your decision in the first. 
In other words, each of these two charges stands before 
you and must be dealt with separately, and an answer |to 
one is not necessarily disposive of the other. In other 
370 words, there will be no instruction to you that you 
must find both defendants guilty or both defendants 
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not guilty. One may be guilty; the other may not. That 
is ultimately for you to decide under the instructions I am 
about to give you. 

On the other hand, obviously you have two other resolu- 
tions of both if you consider them in common. You may 
find both defendants guilty, and you may find both de- 
fendants not guilty; and if you criss-cross the defendants, 
there are four results that you may obtain. 

Defendant Hughlett may be guilty and Avant not guilty; 
and, on the other hand, you may find Avant guilty and 
Hughlett not guilty. So that looking at this from the stand- 
point of general consideration of all the evidence, there are 
four possible results. Those four results are reflected in 
two verdicts, and each one of those verdicts may take one 
of two forms, guilty, or not guilty. 

Now then, let’s deal with the instructions you need in 
this case, and in all cases, in order to do fairness and 
equity to all the parties. 

In the first place, you should deal with this case, and 
every case which you ever try, upon the facts that come to 
you from the stand and not upon any basis of sympathy or 
bias or prejudice or preconception; and in that respect 
specifically, I’ll tell you that if either consciously or sub- 

consciously you have had difficulties with automobile 
371 repairmen in the past, you are not entitled to say, 

“‘This is my chance to get even with automobile 
repairmen for what I have suffered in the past. That is a 
typical example of a prejudice or preconception which 
would cause, or bring out, an unfair and unjust and un- 
American verdict; and consequently I tell you to strike 
from your mind all preconceptions, all prejudices, all feel- 
ings of that type, that you have in connection with this 
case, and try these two defendants just as two American 
citizens that come before you and ask that their rights and 
the issues between them and the Government be evaluated 
fairly and according to what happens here and what I tell 
you about the law that you should apply to what happens 
here, not upon any other basis. 

Now then, in that connection, that does not mean that 
you are barred from using your heads, so to speak, in 
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dealing with this evidence that comes to you from the 
stand. You are entitled to draw inferences from it to the 
extent that you think proper and use those inferences as 
facts in the case in order to enable you to reach a verdict. 
In this case, I can fairly tell you it is impossible for 
you to decide this case unless you indulge in an inference 
because one of the elements of the crime here is alleged! by 
the Government to be an evil state of mind, and there is no 
way that any person, by observing another, to the best of 
my knowledge at least, might not be true in some of the 
new research centers; but as far as lay people are 

372 concerned, there is no way to tell what the state of 
another man’s mind is today, as far as I know,| by 
looking at him; and therefore, you must indulge in infer- 
ences as to whether the state of mind involved in this 
case is guilty or blameless, predicated upon the inferences 
you draw from the surrounding facts and actions that 
would indicate what that state of mind was. 
Now, I'll have a little bit more to say to you about that 
later but I am just giving you an example of an inference, 
at least, that you have to deal with. I don’t know which 
way you are going to decide it but it is a matter about 
which you have to indulge in an inferential reasoning; and, 
to make it a little plainer and deal with it on a little less 
complex basis, an inference is simply a deduction which you 
arrive at from facts that you hear sworn to on the stand. 
Let us suppose, some of you have heard this example 
before, but it’s still a good one, that you are trying a hypo- 
thetical case where the testimony from the stand is that 
a man came through this door on your left and three 
seconds later he went out the door at the back of the court- 
room on your right, and that is the only sworn testimony 
you heard about this man’s conduct. I think that you have 
already indulged in an inference in your mind, perhaps 
even without realizing it, because if you believe that hypo- 
thetical testimony I have just given you, you have pretty 
much got to conclude that in order for that man to cover 
that distance in that time he had to go at a pace jat 

373 least considerably faster than a walk, perhaps at 
dead run. 
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Now then, you might or you might not draw the infer- 
ence in this hypothetical case, if you believe that hypo- 
thetical testimony, that in order for that man to cover that 
distance in that time, he had to hurtle over that gate to 
the bar. If you look at it, you will see that it is closed 
now, and you might, from your experience, reach the con- 
clusion that it is closed certainly 95 or 98 per cent of the 
time and this fellow must reasonably have had to jump 
over that in order to cover that distance in three seconds. 

On the other hand, you might say to yourself, ‘‘No, that 
doesn’t necessarily follow because I have seen, on at least 
one or two occasions—I have seen the marshal or the 
bailiff prop those doors open with pegs, and this man may 
have covered that distance at the time that they were 
propped open; therefore he didn’t jump.’ 

Well, it might be that whether he jumped or not was 
important in the case. Some of you might feel that it was 
fair to draw the inference that he jumped over the bar. 
Some of you might say, ‘‘No, I prefer not to draw that 
inference because there are too many loopholes in it.’’ 

Now, that’s the kind of inferential reasoning you do in 
the jury room. You arrive at the inferences that in the 
aggregate you think are fair and reasonable and proper, 

and you discount or discard those that you do not 
374 think are fair and reasonable and proper. 

In that connection, I want you to understand that 
there is no feeling of prejudice that should arise in your 
mind against any of the lawyers in this case because they 
argue something to you that you feel is an improper in- 
ference. It is their function to recall for your benefit, as 
best they can, and as they deem important, the facts from 
the witness stand and then to suggest to you facts, or infer- 
ences from the facts, from the stand, that they urge upon 
you to be reasonable and proper, and to suggest to you 
from those inferences the ultimate inference that you are 
going to draw, to wit, your verdict; and, for some strange 
and inexcusable reason, the inferences that they suggest to 
you always seem to be favorable to their side of the case be- 
cause that is what they are being paid to do, is to argue 
their side of the case. 
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It is obvious to you that since you can’t reach conflicting 
verdicts with respect to the same issue, somewhere along 
the line, at least one lawyer has got to make a fallacious 
argument to you because somewhere along the line, one 
or the other is going to have to be wrong in connection with 
the facts he recites, or in connection with the inference he 
suggests. As a practical proposition, it frequently occurs 
that all the lawyers are wrong more than one, two, | 
fifteen times in their argument to you, and you ar mot 
compelled to accept one set of inferences suggested by one 

side or the other. 
375 You may, quite properly, have a better logical 

approach to this case than any of the lawyers in 
the case and follow a set of inferences of your own that 
you think is fair and reasonable and proper. The lawyers 
are trying only to help you by suggesting paths of inferen- 
tial reasoning but you are not required to follow any par- 
ticular path. 

Now, in dealing with these facts that come from the 
stand, you, and you alone, are the sole and only judges of 
what they were. You probably will have observed enough 
of me to realize that very frequently during the course) of 
this trial I appear hazy if not actually stupid about what 
the facts from the stand were. The reason for that is that 
I only apply about one-third of my mind to keeping track 
of the facts in this case because I know, and I hope i 
know, that that is altogether and solely your function. I 
only keep track of the facts enough to enable me to make 
as intelligent rulings as I can and to guide me towards 
performing the function I am doing right now, which is 
to tell you the law that you need to decide in this case, 
but you, and you alone, are the judges and the marshals 
and the determinants of what the facts from the stand 
were. | 

Now, it so happens that during the course of the trial 
both of the lawyers, or all of the lawyers, have suggestions 
to make about their recollection of the facts. There have 
been interruptions, even in the final arguments, in con- 
nection with that. 
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376 If at any time your recollection of the facts in the 

aggregate is different from one lawyer’s, all lawyers’ 
or mine, don’t try to do justice by following what you 
think I think about those facts, or what the lawyers think 
about those facts. Rely upon your own recollection. It 
is very important that you do that because you are not to 
be told what the facts are by anybody in this case except 
sworn witnesses. I have never taken any oath and neither 
have the lawyers, so that the only thing that is important 
in this case is the answers to the questions that you have 
come to you under oath; and you, and you alone, are to 
decide what those answers were. 

Now then, it may cross your mind that some of the sworn 
testimony is at odds with some of the other sworn testi- 
mony, and somehow along the line we can’t accept it all. 
What do we do? Well, I can’t tell you exactly what to do. 
All I ean do is give you some guideposts. 

It is up to you—and that is one of the refined and 
challenging functions of the public service you are now 
performing, is to reach the ultimate result in finding out 
truth which is a little different from testing your recol- 
lection or determining your recollection as to what the 
testimony was. You not only have to keep track of what 
the testimony was, but you ultimately have to decide for 
practical purposes—this isn’t exactly the legal test, but 

you practically have to decide what truth is. 

377 In trying to do that, I can tell you this much: 

In the first place, when the witness takes his oath, 
it is presumed he is going to tell you the truth. Maybe 
he will. Many witnesses do. It may happen, however, 
that he is honest but mistaken. It may happen that he is 
honest but he hasn’t had much opportunity to observe. It 
may happen that he is honest except for little shadings in 
his testimony here and there. It may happen that he is 
honest except for one outright lie he tells you. It may 
happen that he is honest not at all. 

T can’t answer which of those circumstances apply. All 
I ean do is tell you that you are entitled to judge the 
weight, the value and the importance of every witness’ 
testimony based upon whether or not there are contra- 
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dictions in that testimony itself, whether or not there are 
contradictions from other witnesses that you think are 
more worthy of belief, whether their testimony seems to be 
evasive, not forthright, or, on the contrary, it seems to you 
to be very firm and forthright. 
Sometimes, as you appreciate, the truth comes haltingly 
from people that are nervous or that are shy, or that don’t 
want to overstate anything and for that reason temper 
what they say. Sometimes it happens that people that lare 
very good, clever, experienced liars can lie just as exactly 
as though they were telling the truth. That is up to you 
to figure out and decide. That is why, again, your 
378 job is not quite as easy as you might have thought 
the day you first took your oath. | 
Now, in trying to find out as best you can what is most 
likely to be the truth and how close it is to being the truth 
and how firmly you feel a certain fact is truth, you es 
entitled to use your whole background of human experience, 
to combine your individual experiences, your successes, 
your failings, your hardships, your types of employment, 
all of your empiric knowledge that you can put together 
in the jury room, to aid you in that connection. 
On the other hand, for reasons that I won’t go into 
but which are pretty fair, I want to tell you that you have 
to take the law from me and not try to impose on top| of 
what I tell you some preconception of your own about what 
law ought to be applied in this case. | 
Very briefly, the reason for that is not because I know I 
am right. I am human and subject to error, and so much 
for that, but if I make a mistake, it is made on the record. 
This reporter is taking it down. It can be corrected either 
by me, or by an appellate court. | 
If you make a mistake, in your application in the jury 
room, of law other than what I tell you, this case is going 
to be decided presumably on the aggregate total of evidence 
properly evaluated by you upon instructions of law which 
I now will assume are correct, and the result that you 
reach will not be subject to attack. Only you will 
379 know—if you ever know—that it was decided upon 
some incorrect principle of law; and I say that that 
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is on the assumption that you try to outguess me with 
respect to what the law is and it turns out I am right and 
you are wrong. If you try to outguess me and refrain 
from doing so and take the law I give you rather than that 
you think is better, the mistake that is made, if I make 
one, can be corrected. If you bolt the situation and apply 
some doctrine of law of your own in the jury room that is 
not correct, you will commit an injustice that nobody can 
ever correct because nobody’s ever going to know it’s 
occurred except possibly the more sensible minds among 
you. 
Now then, let’s talk for a while about this particular type 
of case. You know by this time that you are sitting in 
the Criminal Division as distinguished from the Civil Di- 
vision. You know that—I assume you know—that the 
criteria by which you decide a criminal case are quite 
different than those that apply in a civil case. In a civil 
case you are told that the moving party must satisfy you 
by a preponderance of the evidence. You are to take all 
the evidence on one side of the case or all on the other side, 
balance them and if the moving party—and that is generally 
the plaintiff—has the heavier evidence, he wins. 
That is not the rule on the criminal side of the court 
when you are trying a criminal case where a member of 
our community is charged with crime. The mere 
380 fact that the Government is able to give you heavier 
evidence, evidence that overbalances that opposed to 
it is not enough, not by a long shot. 
There is a reason for that. You, as you sit there, I, as 
I sit here, and everybody else in this court room, including 
the defendants in this case, are presumed to be innocent 
of this crime and of all crime. It is a presumption of 
innocence that we all take for granted until we are faced 
with what these defendants are faced with right now. They 
find that the old presumption about which they heard in 
high school suddenly has become very important and very 
valuable to them, because they need it now and they want 
me to tell you about it. They, like every other American, 
are presumed to be innocent of crime and they are going 
to have that presumption stay right with them, clothing 
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them and shielding them, perhaps right on through this 
ease until they walk out the door, but certainly and always, 
in this and every criminal case, until such time as the 
Government satisfies you upon a fair appraisal of all the 
evidence that they, or each of them, speaking introspec- 
tively, is guilty of this crime with which he is charged, 
beyond a reasonable doubt. 
If you never arrive at such an abiding conviction, they 
respectively are entitled to your verdict of ‘‘Not Guilty.” 
If you arrive at such an abiding conviction after hearing 
part of the evidence in this case, but then, after you have 
heard it all, that conviction no longer obtains in your 

381 minds, they are entitled—or each respectively is en- 
titled—to your verdict of ‘‘Not Guilty’’; and unless 

you have this abiding conviction with respect to every 
element of crime, they are entitled—or each respectively is 
entitled—to your verdict of ‘‘Not Guilty.”’ 
That does not mean that the prosecution has to prove 
every fact, or even every material fact, beyond a reasonable 
doubt. It simply means that the prosecution must prove 
every element of crime beyond a reasonable doubt because 
on the theory that a chain is only as strong as its weakest 
link, if you have a reasonable doubt respecting either jof 
these defendants as to any element of the crime in relation 
to him, then the mere fact that all the other elements are 
proved to your satisfaction beyond a reasonable doubt! is 
not material, you have got a reasonable doubt about one 
or more of the elements of the crime, the defendant |is 
entitled to be acquitted. 
On the other hand, should it be that the Government has 
satisfied you and has carried its burden to satisfy you 
beyond a reasonable doubt of each of the elements of crime 
with respect to either or both of these defendants, then! it 
is your sworn duty in each instance to return the apprio- 
priate verdict, which would be one of ‘‘Guilty.”’ 
Now, that, I believe, is all you need to know with respect 
to the criterion, except for the fact that I have used the 
term ‘‘reasonable doubt,’’ and you may say to your- 


382 selves, ‘‘What is a reasonable doubt?’’ Well, it jis 
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not just any old doubt. It’s not some speculative or con- 
jectural doubt. 

If it so happens that the Government’s evidence is com- 
pletely convincing to you but you have got some doubt in 
your mind that is not based on reason or fact or logic, that 
is not enough to benefit the defendant. The doubt must be 
one based upon reason and logic. It must be the kind 
kind of doubt that, in the graver and more important af- 
fairs of your own lives, would give you cause to hesitate 
and to pause before you acted. 

To put it another way: You must have an abiding con- 
viction, without room for hesitation or pause, that the 
defendants are guilty of the crime with which they are 
charged, or that one or the other is guilty, before you can 
return a verdict of ‘‘guilty’’ in the appropriate situation. 

I hope very much that you understand all of what I have 
told you and you understand the refinements of it because 
it takes delicacy and refinement in human thought to under- 
stand it because in this case it is put to the test to some 
degree. In this case one of the defendants has failed to 
take the stand; and there is always a tendency—I don’t 
know whether words of mine, no matter how dramatic I 
make them, can remove the tendency from your minds—to 
say to yourselves, ‘‘Well, if that fellow is innocent of 
crime, why didn’t he get on the stand and swear under 

oath that he didn’t commit any crime?’’ 
383 I hope it hasn’t gone through your minds but I 
am always afraid that it does. It is improper, illogi- 
eal, and irrational thinking for you to be doing if you 
understand what I have just said to you. There could be 
a hundred, or even a thousand reasons why this defendant 
did not take the stand. 

It is quite true that one of those reasons might be that 
he is guilty and does not want to commit perjury on top 
of his other crimes by denying his guilt, but there could 
be many another reason perfectly consistent with inno- 
cence. One could be that he followed his attorney’s ad- 
vice, because his attorney believes that you are intelligent 
enough to understand the true situation that he is left in 
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when his attorney does not place him on the stand. That 
fact, in and of itself, is of no consequence in this case; if 
you try it according to the criteria I have just given you, 
you are supposed to take all of the evidence favorable to 
the Government and add it up and determine first if you, 
from that evidence standing alone, have an abiding ¢on- 
viction of guilt; and if you don’t he is entitled to be ac- 
quitted. His attorney is entitled to say, ‘‘I don’t believe, 
in my professional judgement, that when they add up) all 
the evidence favorable to the Government this jury is 
going to reach the conclusion that guilt has been established 
beyond a reasonable doubt. We have got the case won 
and we don’t want to take any chances with it.’ That 
might or might not be true. The attorney might or 
384 might not evaluate the situation properly but he has 
a right to take what amounts to an intelligent risk 
at that time if he sees fit. 
On the other hand, he is entitled to say, ‘‘Even though 
there is enough aggregate evidence, if you consider only 
that favorable to the Government, to establish an abiding 
conviction in the minds of the jury, there is other evidence 
in the case favorable to the defense that I think will 
establish a reasonable doubt, and in that event why take 
chances because if this jury intelligently understands what 
the judge tells them, they will not try this case on any basis 
of whether you did or did not not take the stand. They'll 
try it based upon what they heard from the stand without 
any other considerations at all.’’ 
That is why I have spent a good deal of time to try) to 
explain to you—and it may be that I have been overly 
emphasizing this because I am afraid that you might have 
some preconceptions to say, as I have indicated, ‘‘If he’ is 
not guilty, why didn’t he take the stand and say so?”’ | 
There are many reasons why that might be true that are 
consistent with innocence just as there is always one other. 
He might be guilty and not want to be caught under oath. 
None of this is important. What is important is that 
you take what has been given you from this stand, evaluate 
it and decide the case upon that basis and not upon any 
speculation about what you didn’t get from the stand. 
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Now, that is about all I can say about it. I don’t 

385 mean to indicate in this case, by speaking so strongly 

about it, that the defendant is, or is not, guilty in 

this case. I am not trying to tell you how to decide it. 

I just want to be sure you decide it on what you have heard 

and not on what you didn’t hear. 

All right, now let’s go to this particular offense: There 

is a statute in the District of Columbia. It says this: 


‘¢Whoever by any false pretense with intent to de- 
fraud, obtains from any person anything of value, 
is guilty of a crime.”’ 


Very short, very succinct, very easy to understand; or 
is it? What is a false pretence? Sometimes it seems like 
that ought to be an easy question to answer. I don’t know 
whether it is the fault of the printer or some clerk, or who, 
but it isn’t quite so easy to understand it because, for the 
last 25 years, the United States itself, if you have all got 
good eyes, has been misspelling the word on the front of the 
information because it is spelled ‘‘s-e-s’’ and not ‘‘c-e-s.”’ 


False pretences is a fairly complicated sort of crime. It 
takes lawyers a long time to get to understand it, and I 
am only hopeful that I am articulate enough to be able to 
give you a fair understanding of it the first time I go 
over it. 


As has been mentioned to you, there are five elements 
to the crime. Let’s start with it: In the first place, there 
must be a representation. A representation means 
386 a statement of presently existing or past fact. It 
is not a promise, and whatever else a person who 
makes a false promise that he does not keep and that he 
does not intend to keep—whatever else he may be guilty of, 
he is not guilty of false pretences. 

If you sign a note today to pay to me at the expiration of 
90 days $1,000 and I give you a thousand dollars cash for 
doing so and trust you, if it turns out that you are unworthy 
of my trust, that you don’t intend to keep that promise to 
pay me that money, that you know you don’t intend to 
keep it, and you know that you are going to take off with 
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my money as soon as you can get your hands on it, that 
is not false pretences. It is a dishonorable thing to make 
a promise you don’t intend to keep but a false pretence 
requires a representation of past fact or present fact. 
It requires, in other words, a lie, a statement of| fact 
that is not true, which is gracefully called a false | mis- 
representation, or a misrepresentation. They all mean 
the same thing. A false statement of existing or past fact 
as distinguished from a statement about what will be al fact 
in the future. 
Now, there are many false representations made by 
people all the time. You may say to me, “Is it raining} out- 
side?’’ and I say, without even looking, ‘‘Yes, it is raining.”’ 
And then, if I turn and look, I say to you, ‘It isn’t raining.”’ 
The first statement is a false representation but I haven’t 
made it with intent to deceive you. It was front my 
387 my point of view, subjectively made in good faith. 
That brings us to the third element of false |pre- 
tences. False or not, representation or not, it must be 
made with an intent to deceive somebody else to their 
detriment. It is an attempt to gain from somebody jelse 
something you wouldn’t lawfully be entitled to if that per- 
son knew all of the facts. It is not, however, a concealment 
of fact. It is an affirmative false representation of |fact 
that you must have occur before there can be a crime of 
false pretences. | 
Now then, I have used the term over and over, “‘repre- 
sentation.’’ You may say, is that oral, is that written, must 
it be expressed, may it be implied? The answer to that 
question is, it can be oral, it can be written, it may be 
neither. It may be a combination of both. It must be 
affirmative and it must be intended to deceive and sometimes 
it could be in effect an action coupled with a written docu- 
ment without any statement. It can be a statement with- 
out a written document. It can be an oral representation, or 
it can be in some combination. 
To put it to you another way: It is not necessary, in 
order to constitute the crime obtaining money by false pre- 
tences that the false representations—if any exists in this 
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ease, and I don’t tell you they do—that are wilfully made by 
the defendant and in fact relied upon by the person to whom 
they are made, should be direct, definite and positive state- 
ments of fact. They don’t have to be. It is enough 
388 if the false statements and representations, if they 
are made, are by intention, artfully and indirectly 
drawn so that they are sufficient to deceive a person of 
ordinary intelligence, and, if you want to give consideration 
to this case, if in this case they did actually deceive. All 
that is necessary or requisite is that the representation 
shall have been worded in such.a way as reasonably to 
deceive a person of ordinary reasonable intelligence and 
that they in fact did deceive the person to whom they were 
given, or addressed, or made and thus exercised an in- 
fluence on him to part with something belonging to him 
that was of some value. Now, that is the general statement 
of the law about what is a representation. 
Now, I have said that the representation must be false. 
It must be made with an intent to deceive. In that con- 
nection, we get, as I have indicated to you, into the mind 


of the person who makes it because if he makes the false 
representation, you still must find, even though he has, that 
he did it with a guilty knowledge or an evil purpose, or on 
some basis intended, knowing that he had better informa- 
tion than the person with whom he was dealing, of saying 
something that wasn’t so for taking an unfair advantage 
of him. 


In other words, as I have indicated to you, and I will 
put it to you again, this intent to deceive is a condition of 
the mind which is not always susceptible of direct and 

positive proof. I’ll even go further and say it is 
389 never susceptible of direct and positive proof unless 

there be a formal admission from the stand by the 
defendant in the case that he intended to deceive; and 
that has never happened in my experience, and I don’t 
think it’s ever happened in yours either. 

This intent to deceive may be inferred from the actions 
and the words at the time and preceding the time of the 
doing of the act, and in order for you to do justice in this 


67 


case, it may be necessary for you to seek the intention with 
which one acts in doing what he does by drawing reasonable 
inferences from the words and actions of the person) in- 
volved in the light of all of the evidence of the case. | 
Now, in that connection and in relation to all of these 
facts and surrounding circumstances by which you are going 
to infer, or you are not going to infer, guilty intent in 
this case beyond a reasonable doubt, I want to tell you 
this: There is evidence in this case a 90-day guarantee 
given to the sergeant, Set. Fletcher, for work done on|his 
car. | 
You are instructed that you may consider that guarantee 
as negating the Government’s contention that there was 
an intent to defraud Set. Fletcher, | 
On the other hand, you may regard this guarantee! so 
as to draw an inference exactly to the contrary. You could 
regard the guarantee as evidence tending to corroborate! an 
intent to deceive. I don’t answer that question. I simply 
tell you that there are two inferences that you las 

390 draw from the same proof in that particular isolated 
fact because intent to defraud—or I’ll put it to you 

this way—but either way, whatever inference you draw 
ultimately, the result in the case is going to hinge jon 
whether you are satisfied, since intent is one of the ele- 
ments in this case, that intent to defraud has been proved 
to your satisfaction beyond a reasonable doubt; and if it 
has not, you are to acquit the defendant, or in consideration 
of each of their two respective cases, either one of them. 
Now, I have told you pretty plainly that in order for 
there to be an intent to deceive, there must be a guilty 
knowledge. That is to say, the person must know, who 
makes the false representation, that it is false, but that 
doesn’t mean that he has to know it affirmatively in the 
sense that subjectively he is conscious of the true situa- 
tion and knows that what he is about to state is false—and 
there is the one exception to an affirmative knowledge of 
falsity. If, without knowledge of whether the statement is 
true or false, the person nevertheless makes it recklessly 
and not caring whether it is true or false and not examining 
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to find out whether it is true or false—in other words, a 
statement that is so recklessly made without regard to 
whether it is true or false may very well impute knowledge 
of falsity even though this affirmative, subjective knowledge 
is not present in the mind of the person that makes the 
false representation, but lacking any reckless disregard of 

whether the statement is true or false in this case— 
391 I don’t tell you whether there is such evidence or 

not—but should that evidence be lacking, then the 
only other basis by which the defendant could be—or either 
of them could be—convicted would be for you to find from 
all these—or to infer from all these surrounding facts and 
circumstances that either one or both knew of the falsity 
of the representation which he made or was responsible 
for. 


Now, even assuming that representation, assuming its 
falsity and assuming that it is given with an intent to de- 
ceive or made with an intent to defraud, it must actually 
deceive because if somebody tries the gypsy handkerchief 
trick on you on the street and makes you some promises or 


not—I shouldn’t have said that because it’s not a question 
of promises—somebody makes an affirmative misrepresen- 
tation of fact to you in connection with what is in the hand- 
kerchief or what isn’t in the handkerchief, and you say, 
“Don’t try this on me, I have heard of the gypsy handker- 
chief trick before and I know you are deceiving me,’’ that 
isn’t false pretences. It might be attempted false pre- 
tences. It might be attempted false pretences but that isn’t 
the charge here because there must be a deception. In other 
words, it’s got to work. The lie has got to have the desired 
result. The person is going to have to act based upon the 
misrepresentation to his detriment. 
Now, the statute does not say that detriment to the com- 
plainant is exactly enough. It says that the same 
392 party who makes the misrepresentations and the like 
must obtain something of value. That’s not quite 
the same thing as saying damaging the complainant. Dam- 
aging the complainant is not enough. There must be some 
personal benefit obtained by the criminal. 
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Now, in this case there are certain complications and 
complexities about which I am not going to speak direetly 
as to what extent each, or either, or any one of these defend- 
ants is tied to the statements of fact, if any, the false state- 
ments of fact, if any, the detriment of the complainant, 
if any and the profit, if any. I have left those questions 
open for you to deal with based upon the inferences that 
you think are proper but I think, in fairness to the prose- 
cution, that I should tell you this: 


It is not necessary, in order for a person to be found 
guilty, that you find that he personally made the repre- 
sentation, that he personally got the money, and that jhe 
personally profited. It is enough if you find that this stat- 
ute that I am about to read to you is applicable. 

It is the law in the District of Columbia that all persons 
advising, inciting or conniving at an offense, or aiding !or 
abetting the principal offender, shall be charged as princi- 
pals. 

That is something that sounds perhaps a little compli- 

cated to you but it’s, on the other hand, something 
393 that you very well know and recognize. If two lor 

three people get together and connive that one iof 
them is going to hit somebody in the head and take his 
pocket book, not only the fellow that wields the blackjack, 
but the two who connive with him and tell him which side 
of the head to hit on and which alley to duck into, and the 
like, are also guilty of the robbery right along with him. 

Now, I don’t imply that you have got that situation here. 
I simply tell you that from this evidence, according to the 
Government’s position, you are entitled to infer that there’s 
conniving. You are entitled to infer, if you see fit to do 0, 
that the obtaining of the thing of value by one, if there 
was any at all, was, constructively at least, an obtaining 
by the other based upon the relationship of the parties 
out there. | 

I don’t tell you that that is so. I simply tell you that you 
are entitled under the law to find it so if you are so con- 
vineed by the facts you have heard from the stand that 
such an inference is a fair one, 
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I'll tell you again, that every inference that you draw 
must be drawn by you beyond a reasonable doubt is not 
the law. You draw the inference if you think it is more 
proper to draw it than not to draw it, but after you have 
drawn all the inferences that you think are proper, lumping 
those together with the evidence from the stand, you must 
be convinced of the elements of the crime beyond a reason- 

able doubt. Otherwise, the defendants are entitled 
394 in each case, upon respective consideration, if that be 
the situation, to a verdict of acquittal. 

On the other hand, if you find as to either one of these 
two issues that each element of the crime, as I have just 
defined these elements to you and explained them to you, 
has been proven beyond a reasonable doubt, then, in that 
event, you are to find the defendant with respect to whom 
that is true guilty, otherwise, not guilty. 

That, gentlemen, concludes my charge. Is there anything 
you want me to give? 


Mr. Woop: May we come up for just a moment? 
The Court: Yes, indeed. 


(A bench conference ensued as follows: ) 


Mr. Woop: Your Honor, I may have missed this. I’m 
not too certain about it. I don’t recall Your Honor telling 
them in your instructions that the defendants do not have 
to prove themselves innocent; it is incumbent—— 

The Court: I thought I went a whole lot further than 
that for you. 

Mr. Woop: Well now, wait now. 

The Covrr: All right, go ahead. 

Mr. Woop: You did, as far as the presumption of saying 
that the fact that the defendants do not have to take the 
stand, you did. 

Mr. Nepexer: I say that His Honor— 
395 The Court: He said that I went further for him 
than I was required. 

Mr. Woop: That is true as far as the defendant’s not 
taking the stand is concerned but I don’t believe that is 
the same, Your Honor, as telling the jury that the burden 
is upon the Government to prove his guilt beyond a rea- 


to prove his innocence. 
The Courr: Well, your recollection is a little contrary 
to mine. I don’t remember that I used your exact words 
but I certainly covered that aspect of the case. | 
Mr. Woop: All right, as long as Your Honor is satisfied. 

I didn’t hear it and I may be in error. 
For the record, I want to object to Your Honor’s state- 
ment to the jury with respect to the guarantee. They 
could infer from the giving of the guarantee that it could 
be used by them as an intention, if I followed Your Honor, 
to defraud. | 
The Covrr: I said they could, from the fact that they 
gave the guarantee, they could infer, if they saw fit to do 
So, a corroboration of an attempt to defraud. 
Mr. Woop: So I want to object to that part of Your 
Honor’s instructions. 
The Court: All right, it’s on the record. 
Mr. Woop: Now, Your Honor also stated that a 

396 statement made by defendant, without knowledge, 
without an examination on his part to determine 
whether or not that was a true or false statement—in 
other words, I think what your Honor said was, if he made 
a reckless statement, that, in Your Honor’s opinion would 
be a false statement as is contemplated by the statute. | 
It occurred to me that Your Honor instructed them on 
that phase, that the jury could conclude, if they found that 
a statement was made in a negligent manner, that the man 
made a statement without first checking that, it would also 
include negligence rather than a specific intent on his part 
to make a false statement. 
The Courr: That is true, that I didn’t explain to the! 
jury any difference between negligence and recklessness, 
but I never used the term “‘negligence.’’ I said reckless. 
Mr. Woop: I don’t say that Your Honor did. 
The Court: I said ‘‘reckless’? right straight through. | 
They’d have to go further than what I told them in order 
to conclude that a negligent statement would be criminally 
actionable. I think I’ll leave that alone. 
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Mr. Woop: All right, sir. Do you want to go—— 

Mr. Bonner: On that same point, Judge, I think your 
exact words, quoting, ‘‘without examining to determine if 
it’s false,’’ you certainly imply there that there is some 
duty on the part of these defendants before they told the 
complaining witness that his car was fixed, that there was 

some duty on their part to examine and determine 
397 whether or not it had in fact been fixed. I don’t be- 
lieve the law goes that far, sir. 

The Court: Well, if you are taking my statement out 
of context about if they did not examine—I don’t believe 
I made any reference to this automobile—— 

Mr. Woop: No, you didn’t—— 

The Court: But I said something in general terms, that 
if a person fails to examine, to determine whether or not 
that statement is truae—— 

Mr. Bonner: That’s right. 

The Court: —or not. 

Mr. Borner: That’s right. 

The Covrr: But nevertheless recklessly make it without 
regard to whether it is true or not, that that could impute 
knowledge. 

Mr. Borner: And that is where we—— 

The Court: Well, I mean the word ‘‘examine’’ there, if 
T used that alone, that indicated that there is a duty on each 
person to examine their statement before they make it, that 
would obviously—— 

Mr. Bonner: I don’t get that impression. 

The Courr: That would obviously not be a fair state- 
ment of law but I don’t think I said that. If I used the 
word ‘‘examine’’ or ‘‘fail to examine’’, I used it in con- 

text with the word ‘‘reckless’’; it’s very difficult for 
398 me to recall exactly what I said, but I felt that I 
gave you adequate protection on that. 

Mr. Woop: Your Honor, in instructions you told the jury, 
as I recall, that it was not necessary for them to find a 
defendant personally made a representation that was false 
in order to be convicted for this offense, at least to that 
element of the crime—— 
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The Covrr: I think I said that. | 
Mr. Woop: Now, I say that Your Honor should not have 
instructed the jury as to that because there is no evidence 
in this case of concerted action on the part of these defend- 
ants. | 
Your Honor—— 
The Courr: Well, we’ve been over that ground, I think, 
before in the case. 
Mr. Woon: Yes, sir, but I’ve got to state—— 
The Covurr: I know. I appreciate; I’m just ready to 
rule on that. I understand your objection to that aspect 
of the charge and I’m overruling you on that. | 
Mr. Woop: All right, sir. Now, lastly, Your Honor, you 
charged on aiding and abetting; and I don’t think the 
evidence justifies that, and Your Honor said the jury may 
infer conniving on the part of these defendants. I pre- 
sume Your Honor meant if one was conniving, you might 
infer from the evidence in this case that the other was la 
party to it. 
The Court: Can you connive by yourself? I’m 
399 not sure I understand what you mean. 
Mr. Woop: Well, I don’t know; I suppose yon 
could connive by yourself. | 
The Court: I suppose there have been some criminal 
convictions where one person was found guilty and one 
innocent, where they both put to the jury on the question of 
whether they did or didn’t connive, and one did and one 
didn’t. 
Mr. Nepexer: That was Hunter | 
The Court: Well, I say I remember that case but you 
still—I mean I don’t question the propriety of such a cont 
viction but I do question whether or not before the jury 
adopts such a peculiar conclusion that—I don’t believe 
could tell them that one person can connive by himself. 
Mr. Woon: That is what I thought and my objection to 
that is the same as to the part of Your Honor’s instruc. 
tions where you said it wasn’t necessary for one defend 
ant—both to have made misrepresentations to the plaintiff, 
that if one made—and they should find from the evidence 
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there was concerted action, they could convict the other 
one on the basis of one’s statement. 
The Court: I would say that was the effect of what I 
meant to say. 
Mr. Woop: That is my objection. 
The Court: All right. 
Mr. Bonner: Now I would like to adopt all of 
400 Mr. Wood’s objections. 
The Court: Very well, sir. 
Mr. Borner: And stake myself to the same ruling and 
add one further request. 
The Court: Very well. 
Mr. Bonner: Your Honor has used the word ‘‘inference’’ 
a great many times, and I think it would be proper to 
advise the jury at this time that they may not draw an 
inference from an inference, and what I have in mind is 
this: 


You told them that they may well infer—— 


The Covrr: You don’t have to tell me what you’ve got 
in mind. Just tell me if you have got any case authority 


that says that in so many words because if you haven’t, 
I think the verdict is an inference that is drawn on infer- 
ences. 


Mr. Bowyer: Well, I’ll make that request. There is 
such a case that came down, I think, about six months ago 
in the Court of Appeals, a narcotic case you may be 
familiar with, where there is an inference—the possession 
of narcotics not in a sealed envelope, there was an inference 
that it was imported illegally and in this particular case 
the narcotics was found, I believe, in a closet. The defend- 
ant had the key to the closet so the jury inferred by rea- 
son of the fact that he had the key that he had pos- 
session of the narcotics; and having inferred that he had 
possession of the narcotics, they then, from that fact, 

inferred that he had imported them illegally. The 

401 conviction was reversed 
The Court: Well, I remember the case and I 
know that you can find a good many statements in the law 
to the effect that it’s not proper to pile inference upon in- 
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ference in order to obtain a conviction. My view of the— 
or the way I would state it myself, is to say that some’ in- 
ferences can be drawn and can then be used to support 
other inferences provided in sum total they do. not amount 
to speculation. That is where the Court of Appeals and I, 
and everybody else that deals with it, has trouble, is which 
set of inferences piled on the other commenced the specula- 
tions and which ones do not; but, in this case there are two 
inferences. One is, since nobody saw this man’s guilty in- 
tent, it’s got to be inferred that his state of mind was, his 
state of mind is, inferred from the surrounding circum- 
stances; and after they reach the inference that he had a 
guilty mind, they’ve got to find he’s guilty of a crime, and 
that you can also include, if you want to make it a little 
different but then there is a verdict that is an inference of 
fact. | 
Mr. Bonner: Well, it goes further than this case because 
they may well infer that he knew this statement he made 
to be false. Now, having reached the inference that he knew 
this statement was false, they can well infer by that, that 
that alone shows criminal intent. So, you’ve got the one 
inference based upon the other inference and the third 
inference on top of that. 
The Court: I think I’ll let the charge stay the way 
402 itis, but let me put something else on the record here. 
I don’t know what the jury is going to do with this 
ease. I don’t know what your argument looks like on the 
record. But, as I sat here and listened to it, win, lose, or 
draw, that is the best argument that’s been made to a jury 
in a criminal case in my court since I’ve been on the bench. 
I thought you’d like to have that on the record. 
Mr. Woop: Thank you, sir. I consider that a compli- 
ment. Thank you. 
The Court: All right, that’s all. 


(Whereupon the bench conference was concluded.) 


The Covrr: Ladies and gentlemen of the jury, I am now 
going to give you this case to take to the jury room and 
deliberate upon. Your first order of business should be to 
elect a foreman. | 
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When you reach a unanimous verdict with respect to 
the two issues that I am submitting to you, please have 
your foreman knock on the door and inform the marshal, 
and I’ll take your respective two verdicts in this case at 
the very earliest opportunity after that time. 

You may now take the case to the jury room. 


(Thereupon, at 3:35 o’clock p.m. the jury retired to the 
jury room to deliberate the above-captioned cause.) 
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JURISDICTICCAL STATEMENT 
This is an appeal (allowed by this Court through an order dated 
Movember 13, 1959) from a final judgment of the Municipal Court of Appeals 


for the District of Columbia which reversed the conviction of appellees 
for falee pretenses in the Municipal Court for the District of Columbia. 
This Court has jurisdiction of this appeal under Title 1} D.C.C., Section 
TB. 

STATEMENT OF THE CASE 

The appellees were charged on information filed in Mmicipal 
Court with false pretenses under Title 22, Section 1301 of the District 
of Columbia Code. Both appellees were tried together by s jury, and 
convicted. The tris] lasted three days, Hughlett was sentenced to 120 days 
and $200 or another 60 days. Avant was sentenced to 60 days and $200 or 
ancther 60 days. The Municipal Court of Appeals reversed the judgnent of 
the trial court on September 16, 1959. 

Appellees were charged with obtaining money from Walter D. 
Fletcher by faleely pretending to him that certain repairs had been made 
and certain parts installed in his automobile, Fletcher testified that on 
September 24, 1958, he took his 1952 Studebaker to appellees to have certain 


specific repairs made, and that at the time both appellees were present 
(Tr. 37) and that he had a conversation with Avant about the repairs to be 
done and received an estimate of $300 (Tr. 39). 
On September 24, 1958 Fletcher received a phone call from Avant 
(Tr. 40), who told him that the engine had been removed from the car and 
that it had been torn down and found to have three cracked pistons, Avant 
recommended their replacement (fr. 43), to which Fletcher agreed (Tr. 44). 
On the 29th of September, the following Monday, Fletcher returne 
to the appellees garage to obtain his car, Penh: Sypetteee were: Chet: i oe 
(Tr. 44). Qn his arrival, Fletcher noticed his car was not ready, and was 
then advised by Avant that he "would have to sign financing papers on the 
work that had been done because the boes said that he could not do any 


work on my car until I signed something showing that I would pay for what 

had been done, that a lot of money had gone into ay car. And he also said 
thet mechanically thet my car was completed and everything ws done except 
for painting and putting the seat covers on." (Tr, 45 & 46). Fletcher went 


on to testify that "Mr, Fleet [Hughlett] was standing there and I struck 
Up @ conversation with him and he stated to me that he knew what had been 
put into my car, that he knew he had a lot of money tied finto my car, and 
he said he tould sot letany more work be done on my car until such time as 
T had signed something showing that I would pay for —~ be responsible to 
pay for what had been done before he would continues st (Tr. 46)." Fletcher 
refused to sign any financing papers and left the garage without his car, 
He then returned to the appellees’ garage on October 2, When 
he arrived, Highlett was out in the garage part of the premises (Tr. 27). 
Fletcher went to the office part of the garage, again refused to sign any 
financing papers, and demanded a bill for the work done, Avant prepared an 
itemised statement of the repairs and parts and their cost. (Goverment's 
Exhibit No. 2A) (Tr. 51). While preparing this statement Avant had nothing 
before him but the sheet on which he was writing (Tr. 52) and a parte cost 
book (Tr. 296). Fletcher asked Avant how he knew what went into his car and 
Avant said "I know, I work here. I guess I'm supposed to know." (Tr. 52)é 
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After Avant tendered the itemized bill and Fletcher corrected 
Avant's addition of figures (Tr. 53 & 54), Fletcher walked out to his 
car and immediately after looking under the car noticed that the front 
shock absorbers were caked with md (Tr. 55). When Fletcher called 
this to Avant's attention, Avant replied, . . . that he had seme used ones 
there and that they were better than [the] old ones, and he put then on." 
The bill was then adjusted by reducing the charge for four new shock 
absorbers to two ($27.40 to $13.70) (Tr. 46). 

Fletcher then examined the rear shock absorber and noticed 
that a rubber bushing on one shock absorber was worn (Tr. 57). When 
Avant was told of this he replied: ", . . that sometimes when the 
mechanic changes the shocks he puts in an older bushing because it is 
easier te put in™ (Tr, 58)/ 

Fletcher then challenged a charge of $8.80 for packing 
universal joints with grease. When told by Fletcher that they were open 
type Joints and could not be packed, but were greased by a grease gun, 
Avant insisted they could be packed (Tr.99). 

Fletcher paid Avant $360.00 and received a signed receipt from 
Avant (Government Exhibit No. 1) for $361.56, Fletcher refused to pay 
the other $21.56. Avant then told Fletcher that they would go see 
Haghlett about the balance (Tr, 48). This they did, and as Fletcher 
testified, "he [Hughlett] stated to me that . . . again that he knew 
what had been . J . had gone into my car and a lot of money had been put 
into my car, plus a lot of hard werk and he said he could net see to 
a settlement of the other $21.56," Fletcher thereupon paid the balance 
of $21.56 to Avant and left with his car, He went directly to his 
father's home, and there they both observed that the zalve cover shield 
had dirt and grease caked on it (Tr. 60 & 105). 

Fletcher returned to the garage the next day, and pointed out 
the condition of the galve cover to both Hughlett and Avant. Fletcher 
asked Hughlett if the valves had been put in, as the bill showed, 
Hughlett replied that they had been put in (Tr. 81). Hughlett further 
retorted that Fletcher "was nobody to assume what had been done and what 
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had not been done and that it had been done. . ." (Tr. 83). Avant also 
was asked about the valves and he replied that they had been put in and 
that he definitely knew what had been done to the car (Tr. 8), 

Nathaniel. Davis, the mechanic assigned by appellees to work 
on Fletcher's car, testified that Avant and Hughlett were his superiors 
at the garage and that Avant was there in the shop and kept eheck on the 
euployees 80 he wold know what work was done by then (Tr. 112). At 
different times he was paid both by Avant and Hughlett and that Hughlett 
would make out and sign the check (Tr. 136). 

Davis testified that he did not put any new pistons in the 
motor, and that he did not replace any of the brake parts (Tr. 131) and did 
not install a thermostat (Tr. 126). Fletcher was charged for these items 
(Government's Exhibit 2a), | 

Davis removed and examined the rear shock absorbers, found then 


to be in good condition and reported this fact to Avant (Tr, 127). Avant 
told Davis to "clear tem up and put tem back on," which Davis did (Tr, 


128). Daxis testified that he did not remove the front shock absorbers, 
but that he checked the front end assembly and found it to be in good 
condition (Tr. 128), He also reported this to Avant who told him to 
"clean it up a little big", which he did (Tr, 130). Fletcher was charged 
for various front end parts and lebor (Government's Exhibit 2a). 

Davis did not work on the signal lights (Tr. 133). Fletcher 
was charged for that work (Government's Exhibit 2a). Darts worked on the 
carburetor, but did not install any new parte in it (Tr. 133). Fletcher 
was charged for new carburetor parts (Governments Exhibit 2a), 

Davis checked for the thermostat, found none| in the car's cooling 
syotem, and was unable to install one because the garage did not have that 
particular kind (Tr. 173). Fletcher was charged for alnew thermostat 
(Government's Exhibit 2a). 

Davis also testified that 4e removed the head from the motor 
and placed it against the side of the building, The next day he put it 
in the back of the car so it wouldn't get misplaced, and he found it there 
when he replaced it on the motor. The heddtbddraot been sent aut of the 
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shop (Tr. 304). Fletcher was charged under the "sublet" portion of his bill 
for planing of the head (Government's Exhibit 2a), 

Davis never reported to Amant the specific parts placed in Fletcher 
automobile (Tr. 308), He did net submit hiés hard copy or work erder copy 
(Government's Exhibit 3) until about one week after Fletcher had taken his 


car from the garage (Tr. 151). 

Qtis Avant admitted working as foreman for Hughlett (Tr. 230, 234, 
235). He also admitted writing the bill rendered to Fletcher (Government's 
Exhibit 2a) (Tr. 226) and the receipt for $381.56, (Government's Exhibit 
23)(Tr. 246, 247). He also admitted that he represented to Fletcher that 
all the parts Misted én the bill were put in the car (Tr. 258 & 259) ant. 


that Hughlett could possibly have been present at that time (Tr. 259). .-- 
Avant also testified that when he wrote the itemised bill he had nothing 
on the desk befere him but the blank bill and a parts and labor cost book 


(Tr. 240-244). 
The court charged the jury (Tr. 390), inter alia: 


i", . there must be a guilty knowledge. That is to 
say, the person mst know, who makes the false representation, 
that it is false, but that doesn’t mean that he has to know 
+t affirmatively in the sense that subjectively he is 
conscious of the true situation and knows that what he is 
about to state is false - and there is the one exception to 
an affirmative knowledge of falsity. If, without knowledge 
of whether the statement is true or false, the person 
nevertheless makes it recklessly and not caring whether it 
is true or false andrnot examining to find out whether it is 
true or false - in other words, a statement that is so 
recklessly made without regard to whetker it is true or 
false may very well impute knowledge of falsity even though 
this affirmative, subjective knowledge is not present. . .' 


The Municipal Court of Appeals reversed (with instructions to grant 
@ new trial) on the sole ground that this charge was error. In so doing 
the opinion defines the element of knowledge in the offense of false 
Fretenses contrary to the weight of authority in state and other federal 
jurisdictions, This issue has not heretofore been decided in the District 
of Columbia. 


STATETES INVOLVED 
Title 22, Distritt of Columbia Code, Section 1501, provides: 


"False Pretenses - Whoever, by any false pretense, 
with intent to defraud, obtains from any person anything 


® 


of value. .. shall, if the value of the ty 
y 30 


or, if less than that ou,: 
more than $200 or imprisoned for 
year or both." 


STATEMENT OF POINTS 

It was error for the Municipal Court of Appeals to reverse 
appellees’ conviction for false pretenses when the record shows both 
appellees had actual knowledge of the falsity of the representations 
made. 

It was error for the Municipal Court of Appeals to hold that 
a conviction for false pretenses cannot be sustained on the basis of a 
false statement made recklessly and without regard to whether it is true 
or false. 

SUMMARY OF ARGUMENT 

The instruction given by the court relative to representations 
made recklessly and without regard to the truth was a proper statement 
of law. The eoundness of this rule is recognized by an overwhelming 
majority of jurisdictions concerned with the problem. These jurisdictions 
hold, as did the instruction of the trial court, that when a misrepresen- 
tation is made recklessly and without caring whether it is true or false 
and without regard to available means to determine its truthfulness, the 
element of "knowlddge"” in false pretenses is satisfied. 


ARGUMENT 

The Municipal Court of Appeals is correct in observing that 
“knowledge” is an element of the offense of false pretense, because it 
is the means by which intent to defraud is shown. Nelson v. United States, 
97 U.S. App. D.C. 6, 227 F.2d 21 (1955), sort. denied 357 U.S. 910 (1956). 
It must be noted, however, that actual knowledge of falsity was implicit 
in the representation made in the Nelson case. Nelson represented that 
he was the owner of an unencumbered automobile, when in fact there was 
& large chattel mortgage on it. The same thing may be said of Robinson 
v. United States, 42 App. D.C. 166 (1924), where the appellant claimed 
ownership of a patent. 


From these cases it is seen that when a person misrepresents a 
simple, uncomplicated fact about which he is intimately connected, proof 
of making the false representation is also proof of actual knowledge. 
(e.g. Where a person represents himself to be scmeone else). But such 


type of facts are not the only ones capable of misrepresentation. That 
is why the Municipal Court of Appeals said: | 


sanat case (Helecn v. Unit Sunt) has 

just short of solving it", "(Slip opinion ple i 
This case, unlike Nelson, is & good example of where complicated and 
detailed facts are capable of being misrepresented without detailed 
knowledge of falsity being implicit in proof of making the statements. 

Sinee,this Court, as others which require knowledge in 
false pretenses, was dealing with simple, uncomplicated misrepresentaticns, 
what was meant by "inowledge"? Was it to mean knowledge in its pandemic 
sense, or subjective, affirmative and detailed knowledge? This issue, 
however, was not before these courts because if knowledge was shown at 
all it was shom through the actual making of the statement and ty its 
nature it was subjective. Thus it is seen that these courts were not 
concerned with the type of facts presented in this case. Therefore, 
their use of the word "lnowledge"t must have been in the more broad, 
generic vain. Trthis 46 é6, than canst 4b be aiid: tat ditant’ 40 
defraud can be shown by facts proving corrupt recklessness as well as 
by subjective, affirmative and detailed Imowledge? To put it another 
way, is not the term "imowledge™ broad enough to include corrupt 
recklessness? 

An overwhelming majority of the jurisdictions concerned with 
the problem support the proposition encompassed in the Court's charge 
in the instant case that making a statenent recklessly and in disregard 
of the truth is tantamount to knowledge of its falsity. This view is 
recognized in 35 C.J.S. 665. 


ye ee ee ee eB. 262 (1901 
waged presa gat niingrd : : "a 


The State of California has in several opinions consistantly 
supported the position taken by the tr4al court in the instant case. 
People v. Schmitt, 155 Cal.App. 24 87, 317 P.2d 673, 689 (1957). In 
the case of Feople v. Devis, 112 Cal.App. 2d 286, 246 P.2d 160 (1952), 
it was hald that: . 

When a purported mamfacturer of three wheeled autos 

obtained merely by representing that he had invested a 

large sum and that engineering plans were complete he did 

80 while conscious of the falsity of such statements, or 

and such statements 
constituted a violation of section 484 of the Penal Code 

of California." (Emphasis supplied). 

In Peonde v. Dainer, 9 Cal.App.2d 827, 216 P.2d 511 (1950) it was held 
that it is enough if the evidence established that the representations 
were made recklessly and without information justifying a belief that 
they were true. {See also People v. Gordon, 171 Cal.App. 606, 163 P.2d 
120 (1945). The California Court also held in People v. Cummings, 123 
Cal. 269, 55 P. 896 (1899), that: 


("These matters, with other evidence in the case, 
made a question for the jury, whether defendant uttered 


such representations, knowing them to be false, or 

ch t ty) recklessly, 
and without information just @ belief that they 
were true.'? (Enphasis supplied).] 


It is true as the Municipal Court of Appeals says, that in California 


this doctrine was born of dictum in Cummings, supra, but in light 
of its continued universal acceptance in California and elsewhere, it 
can hardly be said that its humble beginning detracts from its worth. 

It is| also significant to note in connection with the law 
of California that their false pretense statute contains the element 
of "knowingly and designedly". As pointed out (footnote 1, supra), 
South Dakota's false pretense statute contains the words "designedly 
false’, Thus it is seen that such wording does not necessarily require 
as rigid a rule as that in South Dakota. 

Other jurisdictions are harmonious with California and the 
trial court. In People v. Burgess, 244 N.Y. 472, 155 N.E. 745 (1927) a 
case involving false representations as to the value of certain bank 
stock, the Court stated: 


-l0- 


“He is charged with obtaining money by false 
representations as to existing facts - representations 
which he actually knew were false or which he would 
have he hb thosen to use s 


mown were false pag énoser, sources 


ve 
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In Rand v. Commonwealth, 176 Ky. 343, 195 S.W. 802 (1917), the 
Kentucky Court held as to knowledge in a false pretense case that 
although the accused should have knowledge of the falsity of the 
pretense, making a statement recklessly and without eee ee 
Justifying a belief in its truth is equivalent to the making of a 
statement knowing it to be false. 


In State v. Laskey, 122 W.Va. 93, 7 S.B.24) 439 (1940), an 


instruction that the accused knew or had_reason to believe that the 
representation was false was approved. The case was reversed on other 
grounds. 


And in State v. Lintner, 141 Kan. 505, 41 P.2d 1036 (1935), 
which involved a prosecution for sale by false pretenses of stock in 
@ failing bank the Kansas court approvéd the following instructinn: 


", . if you believe that Lintner without sufficient 
examination and research into the facts and without 
the use of such information as he may have hed at his 
command, represented to Schainost a state of affairs, 
that was not warranted by the facts, then I think you 
would be justified in finding that Lintner made a 
false representation in spite of the fact that he may 
have done so inadvertently, providing always that such 
representations were made by Lintner with the intent 
to deceive. . ott 


Court went on to say: 


"This seems favorable to defendant. He could 
not shut his eyes to information in his hand and 
falsely pretend a fact with the intention to 
defraud. e Au 


Within the Federal jurisdiction there have been numerous 
decisions holding that recklessness or failure to determine the truth 
in representations to the public in special fidlds is| sufficient to 
warrant conviction for the particular offense. In Leed States v. 
Vasen, 222 F.2d 3 (7th Cir. 1955), corte denied, 350 U.S. 834 (1955) the 
charge was using the mails to defraud by selling fraudulent securities. 
In upholding a charge similar to the one in this case} the Court held 


ass oe 
that proof of actual existence of such knowledge is not required: 


scienter may always be inferred from proved circumstances where its 
asserted lack is based on ignorance of particular facts which a person 
under the circumstances would be bound to mow. See also Stone v. 
United States, 113 F.2d 70 (6th Cir. 1940), Slakoff v. United States, 

8 F.2d 9 (3rd Cir. 1925), and Fradkin v. United States, 81 E2d 56 (24 
Cir. 1935). In the Fradkin case the court, in upholding the recklessness 
theory, dealt with an employer employee relationship similar to the 
instant case. 

In Van Riper v. United States, 13 F.2d 91 (2d Cir. 1926), 

&@ mail fraud case, Hand, J., stated that: "The jury might convict these 
defendants because it concluded that they [defendants] were in a far 
better position to judge than the unsophisticated public to whem they 
sold. . ." 

The Supreme Court, in commenting on the offense of transporting 
adulterated or misbranded drugs under the Federal Food, Drug and Cosmetic 
Act, (21 U.S.C. 331) stated in Unite tes v. Dotterweich, 320 U.S. 
277, 284, (1943): 

‘Hardship there doubtless may be under a statute 


of the existence of conditions imposed for the protection 

of consrsers bezcre sharing in illicit commerce, rather 

than to throw the hazard on the innocent public who are 
wholly helpless." 

Thus it would appear that the decision in this case, aside 
from being one of initial impact in the District of Columbia, is contrary 
to the weight of authority, both state and federal. These authorities 
do not hold that the jury may infer knowledge from recklessness and 
scienter from this inferred knowledge. (SHp opinion p. 3)¥ 
What they do hold is that reckless representations are tantamount to 
knowledge and that scienter may be proved from all the circumstances. 
Certainly one may lack subjective or detailed knowledge, but make a 


e 
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reckless statement while possessed of a fraudulent intent. 


The Municipal Court of Appeals recognized this when it said: 
"The problem with which we are confronted is when 

a statement is knowingly made, not 

an its utterance”. (Emphasis cr ya Ty P. 3. 

With the advent of modern technology and business methods 
the possibilities of cheating the uninformed public have greatly increased. 
The local butcher no longer Siik¢ sand’ saichs our eect | This is done by 
his staff who also pre-package the meat and stamp the weight thereon. Can 
the owner of such a market, who is shown from all the circumstances to 
Possess a fraudlent state of mind, escape criminal liability because his 
representations as to weight were made without regard to truth and 
without actual subjective knowledge of which packages were short-weighed 
and by how much? Cf. article entitled, "Big Cheat In Meat Exposed", 
November 30, 1959 issue of Life, p. 3h. What of the depraved used-car 
dealer whose misrepresentations as to previous milage or completed repairs 
are made without regard to truth and without knowledge of what if 


anything he said is true. What should the rule be és to the deliberately 
uninformed propriator of a television repair business whose charge for 
repairs contain many items in fact not done; items about which he prefers 
to remain unaware and of which his employee does not tel] him. 


3 / In connection with the representations |made by both 
appellees, it will be noted that they were positive, affirmative 
assertions of fact. Hughlett, himself said that he knew what went 
into Fletcher's car (Tr. 46). In State v. Huckins, 212 fa. 859, 
234 NeW. 554 (1931), rsed_on other the Iowa Court held 
that where an unqualified statement of fact is made fo 
of being acted upon it is evidence of intent of the 
Geereiy Se uted hon veut ce tor ee 
defraud. The court then went on to say, 234 N.W. at 559: "One's 
intention or is a fact as to which he may make a false 
pretense and thereby (the other essential elements being present) 
perpetrate the crime of cheating by false pretenses". (Emphasis supplied}. 
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Certainly the rule of corrupt recklessness amounced in the 
jurisdictions cited above provides a mich needed protection to the 
vulnerable and technically unschooled public who fall easy victin 
to sharp practices. Should not then the rules of law in the District 
of Cohmbia apply with equal severity to those who steal through the 
manipulation of ignorance as they do to those who steal through the 
use of force. (Cf. Claris v. Untted States, ___U.S.App.D.C.__, 263 
Red 269 (1959). 

It might be argued that the adoption of the rule proposed 
by the appellant would jeopardize legitimate business. Such does not 
appear to have been the case in other jurisdictions where the rule 
has been of long standing. Moreover "(n)o peculiar danger to innocent 
men. distinguishes this crime from others". Dissent of Edgerton J. in 
Chaplin v. United States, 61 U.S.App.D.C. 80, 157 F.2d 697 (1946). In 
addition it might be argued, as appellees have done below, that the 
Proper remedy is for the complainant to seek civil judgment against 
the wrongdoers. There is undoubtedly sufficient evidence upon which 
to rest a civil judgment, but as Judge Edgerton has pointed out in his 


well reasoned and realistic dissent in Chaplin v. United States, supra: 


oe « e"Since civil redress is not punative but 
compensatory, the decision means that the law of the 
District of Columbia offers no deterrent to this sort 
of fraud. If a swindler has property which can be 
taken in execution on a civil judgment, he may not 
always win by practicing this fraud. But he cannot 
Jose. If he perseveres he will win in the long run, 
for he will not always be sued to judgment. And one 
who has no property on which execution can be levied 
is bound to win as often as he can find a victim". 


While the Chaplin case involved the issue of a promise to do a future 
act in false pretenses, the language in the dissent is equally apropos 
to the issue presented in the instant case. As was pointed out at the 


beginning of the dissent in Chaplin: 
o e+ » The social value of a rule has become 
P and 


3 antidated rule 
of the past® (footnote omitted) which was never adopted 
here, 


The law has long since begun its trend to abandon the rigid 
rule of caveat emptor, and with good cause. e.g. Partridge v. 
United States, 39 App.D.C. 571 at 583 (1913). How can a person in 
our complex society be intimately informed on all technical subjects 
he contacts? He cannot. He must be able to rely upon the honesty of 
those with whom he deals, and when necessary, the lew mst provide 
adequate restraints to prevent those more tempted technicians from 
taking advantage of their superior position by asserting facts about 
which they have no detailed knowledge. These compromisers of truth 
should not be allowed to escape justifiable sanctions through a rigid 
unrealistic principle which does not suit the legitimate purposes 
of a modern society. | 


| 
With the use of many modern business practices other groups 


exploit and capitalize upon the ignorance of the general public. This 
case is tut an example of that fact. Additional areas of exploitation 
are found in other technical fields such as electronics, conditional 
sales contracts and credit arrangements. The rule adopted in tity 
case by the Municipal Court of Appeals is carte blanche to those 
unscrupulous groups to cloak themselves in ignorance of the particulars 
involved and then assert the defense that whatever they might have 
done was without first hand detziled knowledge, which jonly their 
subordinates possessed. Thus, it is apparent that those who reap 
the fruits of fraud or deceit can insulate themselves fran all but an 
occasional civil judgment. 
CONCLUSION 

Wherefore, it is submitted that the judgment of the Municipal 

Court of Appeals for the District of Columbia be reversed. 
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QUESTIONS PRESENTED 


In the opinion of the appellees, the following questions are 


presented: 
I: 


Whether the Court erred in denying motions of appellees for 
judgments of acquittal at the conclusion of the Government's case and 
again after all the evidence was in, where the proof failed to establish 
beyond a reasonable doubt, the elements of the offense of false 


pretenses. 


II. 


Whether the Court erred in instructing the jury. 


(iii) 
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APPEAL FROM THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Walter D. Fletcher, testifying for the Government, stated that 
on September 24, 1958, at Credit Auto Repair Center, 6431 Georgia 
Avenue, N. W., Washington, D. C., he had a conversation with appellee 
Avant, during which conversation he received an estimate of $300.00 
from Avant for overhauling the motor of Fletcher's car. (Tr. 37) 


Some five days later, September 29, Mr. Fletcher testified that 
while at the Credit Auto Repair Center, he struck up a conversation 
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with the appellee Hughlett (Tr. 46) who told him that he had money 
tied up in Fletcher's car and would not permit further work to be done 
until Fletcher had signed something showing that he Fletcher, would be 
responsible. 


On October 2, 1958 (Tr. 46) on another visit to Credit Auto 
Repair Center, Mr. Fletcher testified that he paid Avant the sum of 
$360.00, the total bill being $381.56 (Tr. 48). He indicated Avant then 
gave him a receipt for $381.56, and Avant stated that they would see 
Mr. Hughlett about the balance of $21.56. Mr. Hughlett stated that he 
couldn't reduce the bill. (Tr. 49). At that time Mr. Fletcher paid 
Mr. Avant $21.56 (Tr. 50). 


On October 3, Mr. Fletcher testified he conversed with Mr. 
Hughlett, (Tr. 81) and Hughlett told him that the valves had been put in. 
Fletcher testified that on the 29th of September (Tr. 89) he was given 
a ninety-day written guaranty. He further stated that Mr. Avant did 


not charge him for the two front shock-absorbers (Tr. 94). Fletcher 
related that his only information concerning the valves came from the 
mechanic, Nathaniel Davis (Tr. 95). Avant told Fletcher that when 
they tore the motor down again they found that Davis had not put the 


valves in, and that he, Avant, then personally saw they were installed 
(Tr. 96). Fletcher sold the automobile in question and indicated it was 
not available for examination so that it could be determined what work 
had or had not been done. (Tr. 100) 


Nathaniel Davis, a mechanic at Credit Auto Repair, testified 
that he worked on the car for several days (Tr. 113). That he com- 
menced work on the car on the 24th day of September, 1958 (Tr. 114). 
That he was given a work order instructing him what was to be done 
to the automobile. (Tr. 118) Davis stated that he put new rings and 
inserts in the motor (Tr. 122), rods and main bearings (Tr. 123). He 
took off the head and pan and installed new gaskets on both (Tr. 125). 
Removed the pistons, sent them out to the machine shop, expanded 
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them and put new rings on (Tr. 125). He inserted a new valve (Tr. 126), 
removed the front wheels and repacked them (Tr. 126). Removed and 
checked two rear shock-absorbers (Tr. 127). Davis stated that he was 
not paid for the work done on the car in question (Tr. 134). That he 
was informed that the customer was not satisfied with the work he had 
done (Tr. 138). Davis testified that the charge of $162.45 for labor 
was written by him (Tr. 147). Mechanic Davis testified that he did the 
work called for by the work order (Tr. 151). He further stated that he 
didn't do any work he could get out of doing (Tr. 161), and other than 
not checking two shock-absorbers he didn't recall not doing the work 
required. (Tr. 164) Davis said Avant relied on what he told him as to 
the work done on the car (Tr. 167). 


Motions were made for judgment of acquittal on behalf of both 
appellees at the conclusion of the Government's case and after all the 


evidence was in, both motions were denied. Appellees were convicted 


by the jury and Appellee Avant was sentenced to 60 days and a $200.00 


fine or an additional 60 days, while appellee Hughlett received a 
sentence of 120 days and a $200.00 fine or an additional 60 days. 


STATUTES INVOLVED 
Title 22-1301, D. C. Code - False Pretenses 


Whoever, by any false pretense, with intent to 
defraud, obtains from any person anything of 
value * * * of $100.00 or upward shall be im- 
prisoned not less than one year nor more than 
three years; or, if less than that sum, shall be 
fined not more than $200.00 or imprisoned for 
not more than one year, or both. 


Title 22-105, D. C. Code - Persons advising, inciting, or conniving 
at criminal offense to be charged as principals. 


In prosecutions for any criminal offense all per- 
sons advising, inciting, or conniving at the 
offense, or aiding or abetting the principal 
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offender, shall be charged as principals and not 
as accessories, the intent of this section being 
that as to all accessories before the fact the law 
heretofore applicable in cases of misdemeanor 
only shall apply to all crimes, whatever the 
punishment may be. 


STATEMENT OF POINTS 


1. The Court erred in finding the Government had proved each 
element of the crime of false pretenses beyond a reasonable doubt. 


2. The Court erred in failing to instruct the jury that it is not 
incumbent upon the defendants to prove their innocence. 


3. The Court erred in instructing the jury that a reckless state- 
ment made by a defendant could be used by them to impute guilty 
knowledge. 


4. The Court erred in instructing the jury that in order to con- 
vict it was not necessary for the jury to find that a defendant personally 
made the representation, that he personally got the money and that he 
personally profited, if the jury found that one defendant aided or 
abetted the other. 


5. The Court erred in instructing the jury that from the evidence, 


according to the Government's position, the jury would be entitled to 
infer that there was conniving between the defendants. ; 


6. The Court erred in instructing the jury that they could infer 
guilt from the evidence presented. 


7. The Court erred in instructing the jury on failure of a defend- 


ant to testify. 
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SUMMARY OF ARGUMENT 


Appellees contend that the trial court erred in finding the Govern- 
ment established each element of the offense of false pretenses beyond 
a reasonable doubt. 


The prosecution is required to prove (1) that false representa- 
tions were made to the complaining witness; (2) that at the time such rep- 


resgntations. were made appellees knew they were false; (3) that com- 


plainant relied on those representations (4) that appellees in making 
the representations intended to defraud complainant, and (5) that com- 
plainant was actually defrauded. 


Scrutiny of the testimony will reveal that none of the elements of 
the offense involved with the possible exception that complainant relied 


on certain statements made to him, were proved as required. 


The Court was requested to instruct the jury that it was not in- 
cumbent upon defendants to prove their innocence, and that the burden 
remained with the Government to prove guilt. The Court declined to 


so charge. 


In its charge to the jury, the Court related that a "reckless" 
statement made by a defendant could be considered as imputing guilty 
knowledge. This was objected to on the basis that the evidence did not 


Support such an instruction and further that such a view is untenable. 


The Court erred further when he advised the jury that in order 
to convict it was not necessary that the jury find that a defendant per- 
sonally made the representation, that he received the money or that 
he personally profited, if they found that one defendant aided or 
abetted the other. Appellees contend that the evidence failed to sup- 
port the giving of an instruction regarding aiding and abetting. 


The Court instructed that the jury, from the evidence according 
to the Government's theory, would be entitled to infer that there was 


conniving between the defendants. This was wholly unsupported by the 
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testimony and permitted the jury to speculate in arriving at its deci- 
sion, or to infer such conniving with no substance upon which to predi- 


cate such conclusion. 


The Court did not require the jury to find from the evidence that 
the Government had substantiated its charges, but permitted it to infer 
the guilt of the defendants. During his instructions the Court used the 
words "infer", "inference" or "inferential" on thirty-six (36) 


occasions. 


The Court committed plain error when, while instructing on 
failure of a defendant to testify, commented on the fact that "he might 
be guilty and not want to be caught under oath" and that "it might be 
that he is guilty and does not want to commit perjury on top of his 
other crimes by denying his guilt.” 


ARGUMENT 
I. 
THE COURT ERRED IN DENYING MOTIONS OF 
APPELLEES FOR JUDGMENTS OF ACQUITTAL 


AT THE CLOSE OF THE GOVERNMENT'S CASE, 
AND AGAIN WHEN ALL THE EVIDENCE WAS NN. 


The prosecution is required to prove that (1) false representa- 


tions were made; (2) that at the time such representations were made 


appellees knew they were false; (3) that complainant relied on those 


representations; (4) that appellees in making the representations in- 
tended to defraud complainant, and (5) that complainant was actually 
defrauded. 


It is appellees’ contention that the evidence produced by the 
Government was inadequate to the point that to submit this matter to 
a jury for determination of the guilt or innocence of appellees, per- 
mitted a conviction on conjecture and prejudice. In support of appel- 
lees' contention a discussion of the proof offered as to the above 
elements follows. 


7 


False Representations and Guilty Knowledge. Proceeding on the 


assumption that it is the Government's contention that the rendering 
of a bill to the complainant that the work had been completed is the 


basis for the false pretense accusation, and further that the Govern- 


ment's position is that the work was not done, appellees undertake to 


answer that theory first. The only evidence as to repairs done to com- 
plainant's car comes from the government witness, Davis, the mechanic 
who worked on the automobile. The Statement of the Case points out 
the testimony of Davis as to specific repairs. Davis testified that he 
supplied the labor charge of $162.45, (Tr. 147). He stated that he did 
the work called for by the work order (Tr. 151). He later stated that 
he didn't do any work he could get out of doing (Tr. 161), and other 

than not checking two shock-absorbers, he didn't recall not doing the 
work required. (Tr. 164) Davis said Avant relied on what Davis told 
him as to the work done on the car (Tr. 167). The two shock-absorbers 
that he didn't work on were later deducted from the bill rendered the 


complainant (Tr. 94). 


So at the outset, it appears from the Government's witness that 
with the exception of two shock-absorbers and failure to install a 
thermostat, all the work called for was done, notwithstanding the con- 
fusing statement of the witness that he didn't do any work he could get 
out of doing. This being so, motions for judgment of acquittal should 
have been granted at the conclusion of the Government's case, there 


being no showing that the complainant was defrauded. 


Other than the general contention of the Government, the render- 
ing of a bill constituted false pretenses, appellee Hughlett had two 
conversations with complainant. On September 24, 1958, complainant 
Fletcher brought his car to Credit Auto Repair Center, 6431 Georgia 
Avenue, N. W., Washington, D. C. At that time he conferred with 
Avant and received an estimate for overhauling the motor of his car. 
Some five days later, September 29, Fletcher had his first conversa- 
tion with Hughlett. On that occasion Hughlett is alleged to have stated 
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that "he (Hughlett) had money tied up in Fletcher's car and would not 
permit further work to be done until Fletcher signed something show- 
ing he would be responsible" (Tr. 46). 


It could hardly be seriously represented that the statement 
attributed to Hughlett was a false one. The car had been worked on for 


five days, (Tr. 112) at the time this statement was alleged to have been 
uttered. It follows that at that time Hughlett "had money tied up in the 


car." 


On October 3, Fletcher testified that he talked with Hughlett 

(Tr. 81), and Hughlett told him that the valves had been put in. Obvi- 
ously, Hughlett had the right to rely upon the work order which required 
the valve job and the integrity of his employee Davis, who worked on the 
car. Subsequently, when the motor was checked out later it was dis- 
covered that the valve job had not been completed. This is evidenced 
by the statement of Avant to Fletcher (Tr. 96) who informed Fletcher 
that the valve job was then accomplished. 


With respect to the last indicated statement of Hughlett, it will 
not suffice that at the time it was uttered it was false. In State v. 
Bauman, 293 SW 2d 389, the Court on the question of false representa- 
tions observed: 

"'The burden was upon the state to show not only 
those representations were false, but also defend- 
ant's knowledge of their falsity, both being essen- 
tial elements of the crime charged." 

Assuming, that at the time of Hughlett's statement that the valves 
had been put in, they had in fact not been, it was then required of the 
Government to prove, beyond a reasonable doubt, that Hughlett knew 
they had not. This case was devoid of any evidence that Hughlett ever 
saw work being done on the car. The mechanic Davis, a government 
witness, who worked on the car, had no conversation with Hughlett 


regarding the repairs at any time. 
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The Court stated in State v. Sherman, 166 NW 674: 


"The burden is on the state not only to show that 
the representations were made and that they were 
false, but that the defendant knew they were false 
at the time he made them. 


It is true, that in civil actions, for fraud, it has 
been held that a statement that a fact exists as of 
the knowledge of the one asserting the fact, when 
in fact he has no knowledge of the fact, and when 
it is made recklessly and for the purpose of in- 
ducing another to believe it to be true, followed 
by proof that it was in fact not true, makes the 
scienter required in civil actions. 


There is no proof in this case that the defendant 
knew the fact to be untrue, if untrue." 


State v. Pickus, 257 NW 284, commented on the problem involved 
here. Pickus was indicted for defrauding Brown County, South Dakota, 
in that he stated there was used in construction of a bridge a certain 
amount of concrete and steel, "whereas in truth and in fact, Pickus well 
knew there was used a lesser amount". He was indicted in six counts, 
each for a different bridge. On "knowledge" the Court said: 


"Though the crime of false pretenses has been known 
to the law for more than 400 years, and though it has 
been dealt with by text-writers, encyclopedias and 
literally a host of decisions which have been universal 
in pointing out the necessity for knowledge, the view 
that, as applicable to such crime, making a statement 
recklessly and without information, justifying a belief 
in its truth is tantamount to an utterance of a state- 
ment knowing it to be false, appears to be quite a 
novelty." 


In Pickus, the Court reviews and comments on many decisions 


involving ''reckless" statements, and in commenting on People v. 


Cummings, 55 P. 898, (relied on by the Government), observed: 


"It is to be observed that the doctrine that to make a 
statement recklessly and without information justify- 
ing a belief in its truth was tantamount to knowledge 
of falsity, came into this opinion via the side road of 
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parenthetical statement. It does not appear that 
this declaration was in any manner essential to 
the decision or a turning point in the case. 


"The California court appears to have had no ap- 
preciation of the fact that it was announcing a 
rule that had not previously been declared in the 
criminal law of false pretenses. 


"But in this case a special intent was required to 
make out the offense. It is like the offense of re- 
ceiving stolen goods, larceny or an assault with a 
particular intent. If one, acting in good faith, 
takes the property of another, believing it to be 
his own, ihe is not guilty of larceny, although the 
mistake is the consequence of gross carelessness. 


"So the receiver of stolen goods must know they 
are stolen, and it will not do to say that his failure 
to know through gross negligence is equivalent to 
knowledge." 


The Court in State v. Hartnett, 74 A 82, recognized the above as 
being the law, when it said: 


"We cannot charge you, as requested by the State, 
that if the defendant knew or should have known 
that the bill presented to the levy court was false 
and fraudulent, and was prepared for such purpose 
under his direction by his servants or agents, such 
circumstances are sufficient to support a guilty 
knowledge of the defendant. We think this prayer 
contains an erroneous proposition of law. * * * 

So we say to you in this case that the bill presented 
to the levy court must not only have been false in 
fact, but false to the knowledge of the defendant; 
otherwise, there can be no conviction." 


It is appellees' desire to invite the Court's attention to their 
position regarding the alleged "reckless" statements attributed to 
them. It is not conceded that the statements fall in that category. 
The cases cited by the Government contain statements to the effect 


that representations made "in reckless disregard of their falsity"; : 


| Deople v. Davis, 246 P. 2d 160 
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"and without information justifying a belief that they were true";? 
"would have known were false if he had chosen to use sources of in- 
formation which were easily available";® or "had reason to believe''* 
that the representation was false. The work order, the labor and 
materials furnished them by the Government witness, mechanic Davis, 
were "sources of information" available to them and "information 
justifying a belief that they (the statements) were true". 


The California cases are further distinguished on the facts, in 
that in each instance the defendant alone was responsible for the fraud 
and each defendant's statement or statements, were proved over- 
whelmingly to have been "recklessly" made and not founded in fact. 
Here, appellees relied on an employee's statement that the work had 
been done, evidenced by the fact that the employee had submitted a bill 
to them for his labor. 


The Court's attention is invited to the information filed against 
Hughlett, wherein the Government states: 

"Fleet S. Hughlett, late of the District aforesaid on 
the 2d day of October, 1958, - - - did unlawfully, 
knowingly and designedly falsely pretend to - - -" 

Intent to Defraud. Before there can be a consideration of the 
element of intent to defraud, there must be evidence that the complainant 
was actually defrauded. According to the Government's evidence he was 
not. However, assuming that there was a defrauding, it is respectfully 
represented that there appears no evidence of an intention so to do by 
these appellees. It has been established in this jurisdiction in Nelson 
v. United States, 97 U.S. App. D.C. 6, that intent to defraud may be 


presumed under certain circumstances, and direct evidence on that 


a ee 
= People veDainer. aie p. sa 511 and People v. Cummings, 55 P. 898 


8 People v. Burgess, 155 NE 745 
* State v. Laskey, 7 SE 2d 439 
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point is not required of the Government. The Court in its opinion, 
citing Agnew v. United States, 165 U.S. 36, stated: 


"Wrongful acts knowingly or intentionally committed 
can neither be justified nor excused on the ground 
of innocent intent. The color of the act determines 
the complexion of the intent. The intent to injure 
or defraud is presumed when the unlawful act which 
results in loss or injury, is proved to have been 
knowingly committed." (emphasis supplied) 


There is no evidence here upon which can be predicated an 
assertion that these appellees "knowingly or intentionally'"' committed 
an unlawful act. Appellee Hughlett, for instance, had no connection 
with the repairs on this car, nor did he make out the bill, nor were 
either of the statements attributed to him grounds for inferring intent 
to defraud. If Fletcher was defrauded, it was solely on the effort, or 
lack thereof, of the witness Davis. Without knowledge of Davis' failure 
to repair, constructive or actual, there is no evidence from which 


intent to defraud could be inferred. 


Actual Defrauding. As indicated previously, from the Govern- 
ment's evidence there is no basis for concluding that complainant was 
defrauded. Failure of proof of this element also required the Court 
to grant judgments of acquittal for both appellees. 


Il. 
THE COURT ERRED IN ITS INSTRUCTIONS TO THE JURY. 


At the conclusion of the charge, counsel stated that the Court 
had failed to inform the jury that the defendant does not have to prove 
his innocence but rather the Government is required to prove his 
guilt beyond a reasonable doubt (Tr. 394). The Court indicated that 
he had covered that aspect of the case. It was considered particularly 
appropriate since the defendant Hughlett did not testify. Nowhere in 
the Court's instructions does it appear that he informed the jury of 
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this requirement. It was held error in McAffee v. United States, 70 
App. D.C. 142, where the Court stated: 
"But nowhere were the jury told that the defendant 
is not required to prove himself innocent * * * " 

The Court instructed that a "reckless" statement made by a de- 
fendant could be used by the jury to impute guilty knowledge. (Tr. 390) 
This was objected to (Tr. 396). This instruction is objectionable for 
two reasons. First, because there is no evidence upon which to predi- 
cate the assumption that any statement in evidence was a reckless one, 
and secondly, it is not a correct statement of the law as has been dis- 


cussed previously. 


It is further contended that the Court erred in instructing the 
jury on aiding and abetting. (Tr. 392) This was objected to (Tr. 398). 
It is appellees' position that there was no evidence sufficient in itself 
to submit this issue to the jury. The instruction, unsupported by the 
evidence, permitted the jury to convict appellees on association in the 


premises, and nothing more. 


In American Jurisprudence, Vol. 14, Criminal Law, Sec. 88, is 
found the following: 


"Where, to constitute a crime, a particular intent 
is essential, a person charged with aiding and 
abetting the commission of the offense must be 
shown to have known of the existence of the re- 
quired intent on the part of the person so aided 
and abetted." 


There is nothing in the testimony which would permit of a finding 
that either defendant knew of an intent of the other to defraud. 


The principle was stated in Johnson v. United States, 195 F. 2d 


673, 


"The question for determination is whether there 
was substantial evidence from which the jury 
might have found beyond a reasonable doubt that 
defendant aided and abetted in the commission of 
the crime charged. 


14 


"Generally speaking, to find one guilty as a principal 
on the ground that he was an aider and abetter, it 
must be proven that he shared in the criminal intent 
of the principal and there must be a community of 
unlawful purpose at the time the act is committed." 


The trial court in its instructions told the jury: 


"* * * according to the Government's position you 
are entitled to infer that there's conniving. You are 
entitled to infer, if you see fit to do so, that the ob- 
taining of the thing of value by one, if there was any 
at all, was, constructively at least, an obtaining by 
the other based upon the relationship of the parties 
out there." 


The Court also instructed (Tr. 398): 


"It is not necessary, in order for a person to be 
found guilty, that you find that he personally made 
the representation, that he personally got the money, 
and that he personally profited. It is enough if you 
find that this statute that Iam about to read to you 
is applicable." 
Then the Court read from Title 22-Sec. 105 of the D.C. Code - 
"Persons advising, inciting, or conniving at criminal 
offense to be charged as principals". 

This was objected to (Tr. 398), there being no evidence upon 
which the jury could properly conclude that there was conniving between 
the defendants. That the Court was of the opinion that the jury could 
infer guilt without proof is demonstrated by his remark during a bench 
conference when he stated: 

"I think the verdict is an inference that is drawn 
on inferences." (Tr. 400) 

Appellees feel that the Court's instructions as to inferences that 

the jury might draw from the facts presented, gave them carte blanche 


to convict without being required to first determine the existence of 


competent evidence to establish the existence of the fact from which © 


proper inferences could be drawn. 
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In approving a charge which was held to have adequately protected 
a defendant from the jungle of inferences this Court, in Dufour v. U. S., 
37 App. D.C. 497, stated: 


Instructions of the lower Court: "The only danger 
that a jury need guard itself against in the con- 
sideration of circumstantial evidence is that it 
Shall not attach to a fact which it finds to be proven, 
an inference which that fact does not naturally 
carry. Having in mind, then, that the difference 
between direct and circumstantial evidence is that 
instead of taking the word of a human creature as 
to a fact, you take the word of another fact, assign- 
ing to the first fact the natural inference which it 
suggests to the human mind, be careful not to per- 
mit your minds to be carried to the belief of the 
existence of a fact which really is not indicated by 
the existence of the first fact, which you find to 

be established by the evidence." 


In the body of the opinion this Court said: 


"We think the Court in this language covered the 
point which the defendants had in mind, and that 
the jury understood that they were not at liberty 
to infer one fact from another, unless the other 
was established by the evidence." 

In the instant case, the Court on 36 occasions referred to infer- 
ences which the jury might draw. No such precautionary instructions 
were given as approved in Dufour. In no wise were the jurors advised 
that there acceptance of inferences were to be governed by rules which 
required first finding the existence of evidence substantiating a fact 


from which another inference could be drawn. 


It is respectfully urged upon this Court that the trial Court in 


its instruction on failure of appellee Hughlett to testify, committed 
plain error affecting the substantial rights of appellee when he told 
the jury: 
"It is quite true that one of those reasons might be 
that he is guilty and does not want to commit per- 


jury on top of his other crimes by denying his 
guilt * * * ." (Tr. 383) 
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and at page 384 of the Transcript he stated: 


"He might be guilty and not want to be caught 
under oath." 
It is respectfully contended that the language indicated above 
amounts to plain error affecting substantial rights and appellees ask 
that Rule 52 (b), Federal Rules of Criminal Procedure be invoked. 


CONCLUSION 


It is respectfully urged in conclusion that the Court committed 
error as hereinbefore stated and that this Court order dismissal of the 
Informations filed against appellees or affirm the decision of the 
Municipal Court of Appeals for the District of Columbia awarding a 


new trial. 
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